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THE BLACKLIST: ARE SMALL BUSINESSES
GUILTY UNTIL PROVEN INNOCENT?

TUESDAY, SEPTEMBER 29, 2015

HOUSE OF REPRESENTATIVES,
COMMITTEE ON SMALL BUSINESS,
SUBCOMMITTEE ON CONTRACTING AND WORKFORCE
JOINT WITH THE
SUBCOMMITTEE ON INVESTIGATIONS, OVERSIGHT AND
REGULATIONS
Washington, DC.

The Subcommittees met, pursuant to call, at 10:00 a.m., in Room
2360, Rayburn House Office Building. Hon. Richard Hanna [chair-
m(elm of the subcommittee on Contracting and the Workforce] pre-
siding.

Present from Subcommittee on Contracting and the Workforce:
Representatives Hanna, Takai, Rice, Knight, Bost, and Kelly.

Present from Subcommittee on Investigations, Oversight

and Regulations: Representatives Hardy, Adams, and

Clarke.

Chairman HANNA. Thank you for being here. I am sorry I am
a little bit late, so let us get started. I call this hearing to order.

At a time when small contractors are disappearing from our in-
dustrial base—we have lost over 100,000 since 2013—the adminis-
tration continues to place additional burdens on those that would
like to sell their goods and services to the Federal Government. We
should be working to expand the universe of contractors, not shrink
it. However, I feel the administration’s actions will further reduce
the number of small contractors that are participating in the fed-
eral marketplace.

Since 2009, President Obama has issued 13 executive orders that
relate to government contracting, which have resulted in 16 new
regulations so far, and there are likely to be more to come. While
some of these mandates may be well intentioned, they also have
cost, and too often costs significantly outweigh the actual positive
effects. In that fact, it is estimated that compliance with govern-
{nent unique regulations cost almost 30 cents of every contract dol-
ar.

Today, we are going to talk about the Executive Order 13673,
which the administration has titled Fair Pay and Safe Workplaces.
As a former small business owner, I support the idea of fair pay
and safe workplaces. I am sure we all do. Companies with labor
law violations that affect their performance of contracts should be
suspended or debarred; however, the executive order and the re-
sulting proposed legislation and guidance so far go way beyond
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that. Instead, it seems to punish companies for unproven allega-
tions. The Department of Labor and Federal Acquisition Regu-
latory Council have the primary responsibility for implementing
Executive Order 13673. So I am glad that we have key officials
from both agencies here today. I hope they listen to the small busi-
nesses that are testifying and truly consider the significant nega-
tive consequences associated with their proposals. There are valid
concerns that implementation of this executive order will result in
potentially innocent small businesses effectively being blacklisted
from participating in government contracting.

I do not believe that the Obama administration would intend this
to be the result, but as drafted, implementation of Executive Order
13673 is likely to yield this result. So from my standpoint, this
seems to be an executive order in search of a problem, but I am
here to listen today to those that would be affected and those that
will be implementing this executive order to determine if there is
anything that the administration could do to make it more work-
able.

With that, I yield to Chairman Hardy for his opening remarks.
Chairman?

Chairman HARDY. Thank you, Chairman Hanna.

I am please our Subcommittee is holding this hearing to examine
the impact of Executive Order 13673 on small businesses. In my
opinion, this executive order is just another example of the execu-
tive overreach that has become the hallmark of the Obama admin-
istration, and it could have a devastating impact on small business
and government contractors. I agree that the companies who are
considered bad actors in their field should not be rewarded with
federal contracts, but there is already a process that allows the
Federal Government to weed out these bad actors. Instead of using
the existing process, the Obama administration is going to impose
significant new burdens on all federal contractors, even though it
says that the vast majority of federal contractors play by the rules.
Small businesses do not need to be forced to settle unproven
claims. They should not be forced to disclose commercially sensitive
information to their competitors. And they also should not be forced
to report information that the Federal Government already has.
Most importantly, they should not be blacklisted from participating
in federal contracting based on the accusations that they were ulti-
mately being proven innocent for the past labor law violations in
which they have already paid fines or otherwise corrected.

I am particularly concerned that this executive order will lead to
fewer small businesses selling goods and services to the Federal
Government. We need a healthy industrial base with many small
businesses working to provide the government with the innovative
goods and cost-effective services. When fewer small businesses com-
pete for federal contracts, the outcome will be less innovation and
higher cost to the taxpayer. This is not good for the United States.
I cannot help but think the additional mandates that have been
piled on to the government contractors by this Obama administra-
tion has led some small businesses to leave the marketplace and
discourage others from entering it. After all, increasing the costs
and complexity of government contracting makes it more difficult
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for small businesses to sell goods and services to the Federal Gov-
ernment.

I would like to thank the witnesses for appearing before the Sub-
committee today, and I look forward to hearing your concerns of
the small government contractors, and I look forward to discussing
their concerns with the representatives from the Department of
Labor and the Federal Acquisition Regulatory Council. With that
I yield back, Mr. Chairman.

Chairman HANNA. Thank you.

Mr. Takai, the ranking member?

Mr. TAKAI Thank you, Mr. Chairman. Good morning and aloha.

Thank you, Mr. Chairman, for holding this important hearing.
Small business participation in the federal marketplaces has al-
ways been a priority for this Committee and Congress. When entre-
preneurs are able to sell their goods and services to federal agen-
cies there is a win-win situation. Taxpayers receive more bank for
their bank with the delivery of quality products and services being
supplied by the government. Meanwhile, many small firms are able
to grow, confident that they have a client and a partner that will
provide them with a steady stream of reliable work.

The federal marketplace continues to constitute a significant por-
tion of the U.S. economy with government spending at 447.6 in fis-
cal year 2014. In the past, Congress has used its significant finan-
cial might to help drive forward a number of policy goals. We
passed legislation, for instance, aimed at ensuring small businesses
get a fair shot at these projects. Likewise, this Committee has
worked in a bipartisan manner to help women and minority-owned
businesses navigate the procurement process. The fact of the mat-
ter is as a large customer, the Federal Government has the ability
to use its buying power to advance priorities important to our na-
tion as a whole.

It is in that context that we must view the president’s most re-
cent executive order, which is designed to ensure that firms that
contract with the Federal Government understand and comply with
laws. We should be clear of the businesses that perform work for
the government, the overwhelming majority comply with labor and
safety laws and do right by their employees while remaining pro-
viding excellent goods and services at competitive prices.

That said, this Committee has heard a number of bad actors who
have skirt the law and continue to receive federal contract work.
Not only is this bad for workers but it puts honest firms that abide
by these rules at a disadvantage. Simply put, federal agencies
should not be rewarding companies with a poor labor and safety
record with additional opportunities at taxpayer expense. Executive
Order 13673 is an attempt to address this challenge by requiring
companies to disclose previous labor and safety law violations from
the past three years. Even if a contract has such violations on
record, firms would only be denied contracts in the most egregious
of instances. While this is a reasonable goal, all of us want to see
safe workplaces. We must monitor carefully the details of how it
is implemented.

There remains a number of thorny technical questions about how
this new proposal will impact small businesses. For instance, many
small businesses act as subcontractors to larger companies that bid
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on federal work. In most cases, the work they do fulfills the major-
ity of the scope of work under the contract. Under this new order,
prime contractors would be required to obtain labor law violations
certifications from their subs.

There are reasonable concerns that prime contractors may avoid
doing work with certain subs all together in the event of any pre-
vious problems with labor laws. This raises issues about whether
subcontractors should simply certify directly at the agency level.
These and other issues will need to be addressed as this Committee
examines this executive order. As always, it will be our challenge
to balance small businesses’ very real concerns against the legiti-
mate needs to protect the public and, in this case, ensure federal
dollars are spent in a way that does not harm workers.

I look forward to hearing the witnesses’ perspective on these im-
portant topics, and I yield back. Thank you, Mr. Chairman.

Chairman HANNA. Thank you.

Ranking Member Adams?

Ms. ADAMS. Thank you, Mr. Chairman.

Each year the Federal Government spends over $400 billion in
taxpayer dollars to provide private companies for goods and serv-
ices. And while these funds boost the economy and allow firms to
hire more employees, we have seen instances in which these same
businesses violate safety and wage laws to increase their profits.
According to one report, almost half of the total initial penalty dol-
lars assessed for occupational safety and health administration vio-
lations in 2012 were against companies holding federal contracts.

Unfortunately, the safety and labor violations do not stop there.
Multiple employees at some facilities have sustained injuries and
some have even lost their lives. However, rarely were the busi-
nesses where these incidents occurred debarred or suspended from
the federal marketplace as a result of their unsafe working envi-
ronments. Labor laws are crucial to a healthy economy. When
workers receive their proper wages, they participate in the econ-
omy as consumers. Additionally, providing a safe working environ-
ment in which injuries are unlikely allows employees to continue
working and employers to increase their productivity.

Therefore, to ensure that contractors are adhering to these im-
portant laws, President Obama issued the Fair Pay and Safe Work-
places Executive Order last year. The order is intended to increase
efficiency and cost savings in the work performed by contractors by
ensuring they understand and comply with labor laws. Under the
proposed guidance issued to implement the order, contractors who
are bidding on contracts valued at over $500,000 will have to dis-
close their labor law violations that have occurred within the past
three years. Contracting officers, with the help of labor compliance
advisors, will then use this information to help determine whether
or not a business is responsible. If the regulations fit into the exist-
ing procurement process, the contracting officer will just have ac-
cess to additional information regarding contractors’ labor history.
Furthermore, the order also provides employees protections to en-
sure that they receive accurate wages and have the opportunity to
litigate certain claims in a court rather than by arbitration.

However, as we hear today, there is some concern that the execu-
tive order will be overly burdensome on small businesses. Small
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businesses provide quality goods and services at affordable prices,
meaning a better deal for the government and the taxpayer. Yet,
they have smaller margins and new regulations can be harder for
them to absorb. With small businesses creating over two-thirds of
new jobs, our economy needs both small businesses and healthy
and safe employees to properly operate.

Therefore, in moving forward with the implementation of this ex-
ecutive order, it is important that we find a balance in which small
businesses are not overly burdened by complying with the guide-
lines while still ensuring that contractors who habitually put their
employees in harm’s way are removed from the contracting process
ulntil they have shown progress in correcting their labor law com-
pliance.

And with that, Mr. Chairman, I would like to thank the wit-
nesses for testifying today, and I yield back.

Chairman HANNA. Thank you.

If Committee members have an opening statement prepared, I
ask that they submit it for the record.

Just for information—you probably already know this—you have
five minutes. When the light goes yellow, you have one, but we will
be lenient. So with that, our first witness is the Honorable Angela
Styles, who currently serves as chair and partner of Crowell and
Moring, and co-chair of the firm’s Government Contracts Group in
Washington, D.C. From 2001 to 2003, Ms. Styles served as the ad-
ministrator of the Office of Federal Procurement Policy at the Of-
fice of Management and Budget.

Ms. Styles, in the interest of time, you may begin.

STATEMENTS OF ANGELA B. STYLES, CHAIR AND PARTNER,
CROWELL AND MORING; THERON M. PEACOCK, P.E., BSCP,
SENIOR PRINCIPAL/PRESIDENT, WOODS PEACOCK ENGI-
NEERING CONSULTANTS; DEBBIE NORRIS, VICE PRESIDENT,
HUMAN RESOURCES, MERRICK AND COMPANY; WILLIAM J.
ALBANESE, SR., GENERAL MANAGER, A&A INDUSTRIAL PIP-
ING, INC.

STATEMENT OF ANGELA B. STYLES

Ms. STYLES. Thank you. Thank you, Chairman Hanna, Chair-
man Hardy, Congressman Takai, Congresswoman Adams, and
members of the Subcommittees. I appreciate the opportunity to ap-
pear before you today.

As co-chair of Crowell and Moring’s Government Contracts
Group, and as former administrator for Federal Procurement Policy
at the Office of Management and Budget, I have worked closely
with small business contractors throughout my professional career.
I am deeply concerned that the executive order will undermine the
government’s longstanding policy of maximizing contract opportuni-
ties for small businesses. If the EO is aimed only at a small num-
ber of bad actors, then surely there is a more efficient way to ac-
complish this goal than imposing requirements that will lead to
procurement delays, the blacklisting of ethical companies, and re-
duced competition in the federal marketplace.

My written testimony today highlights the following five prin-
ciple concerns. Potentially severe unintended consequences for
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small businesses, the high compliance cost that will deter small
businesses from participating in the federal marketplace, the diver-
sion of federal employees from assisting and growing our small
businesses to collecting data, monitoring compliance, monitoring
enforcement of federal and state labor laws with a high risk of de
facto debarment of companies, a flawed Regulatory Flexibility Act
analysis, and really failure to give even the most basic rationale for
the necessity of this rule.

For a more in-depth analysis of many portions of this rule, I refer
you to the official comments submitted by the National Association
of Manufacturers. They are a client of Crowell and Moring’s and
I attached it to my written testimony. We really worked for months
and months with the National Association of Manufacturers and
many companies in industry to really fully understand this rule
and the potential impacts of the rule.

But even then you do not consider everything. I was sitting last
night thinking about the rule itself and really the hypocrisy of the
situation quite striking to me. While on the one hand you have a
relatively new OFPP administrator that is issuing commendable
and forward-thinking memorandum on efficiency and performance
and improvements and cost savings for taxpayers, and on the other
hand you have this administration issuing the most bureaucratic,
far-reaching, extensive EO and proposed rule that I have seen in
my entire career in federal procurement. You cannot have it both
ways. You cannot have it both ways. You cannot be efficient while
at the same time issuing something that is such a bureaucratic mo-
rass for companies, but really particularly for small businesses.

I think for me, a significant and wholly unanswered question is
why the Federal Government is creating this burdensome process
in the first place. As Chairman Hanna said, this is an EO in search
of a problem. Each and every labor law identified in the EO has
its own separate penalties for companies who violate the respective
laws, and unlike the EO, those labors laws and associated penalties
Evere 1(;reated by Congress rather than mandated by the executive

ranch.

The Federal Procurement System also has adequate remedies to
prevent companies with unsatisfactory labor records from being
awarded federal contracts. Specifically, suspension and debarment
officials within every federal agency have broad discretion to ex-
clude companies from federal contracting based upon evidence of
any cause—this is a quote—“any cause so serious or compelling in
nature that it affects the present responsibility of a government
contractor.” To the extent that a contractor’s compliance record im-
pacts its present responsibility, FAR subpart 9.4 sets forth proper
channels for suspension and debarment proceedings. With estab-
lished and effective systems in place, it makes no sense to create
a new bureaucracy to review these contracts on a contract-by-con-
tract basis with a possibility of astoundingly inconsistent decisions
by different agencies and different contracting officers.

Given the scope and complexity, this EO will be impractical, if
not impossible, to implement. The substantial cost of compliance
imposed on federal contractors will likely lead to higher procure-
ment costs, and I think drive many small businesses out of the fed-
eral marketplace all together. These costs will be borne dispropor-
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tionately by companies who can least afford them, our small busi-
nesses. This is an entirely unacceptable outcome. The goals of the
EO are targeting contractors with the most egregious violations,
but it could be accomplished with the enforcement of existing labor
laws and our existing suspension and debarment system.

This concludes my prepared remarks but I am happy to answer
any questions.

Chairman HANNA. Thank you.

Our next witness, Theron Peacock, the senior principal and presi-
dent of Woods Peacock Engineering Consultants, a service-disabled
veteran-owned small business with 16 employees located in Alexan-
dria, Virginia. Mr. Peacock has 38 years of experience and co-
founder. His present business after 22 years at three other firms.
He is here testifying on behalf of the American Council of Engi-
neering Companies.

Mr. Peacock?

STATEMENT OF THERON M. PEACOCK

Mr. PEACOCK. Thank you, Mr. Hanna.

Subcommittee Chairman Hanna, Hardy, Ranking Members
Takai and Adams, and members of the Committee, I appreciate the
opportunity to testify before you today about the issues sur-
rounding the Fair Pay and Safe Workplace Executive Order. My
name is Theron Peacock. I am a senior principal and the president
of Woods Peacock Engineering Consultants located in Alexandria,
Virginia, and we have 16 employees.

Woods Peacock is a service-disabled, veteran-owned small busi-
ness that focuses on service to a very broad range of federal agen-
cies. My firm is an active member of the American Council of Engi-
neering Companies, the voice of America’s engineering industry.
ACEC’s over 5,000 member firms represent hundreds of thousands
of engineers and other specialists throughout the country. They are
engaged in a wide range of engineering works that propel the na-
tion’s economy and enhance and safeguard America’s quality of life.
Almost 85 percent of our firms are small businesses.

First, ACEC appreciate the Labor Department and the FAR
Council’s efforts to improve labor compliance practices with federal
contracts. However, as Chairmen Chaffetz and Kline have noted,
this guidance is fixing a problem that does not exist. The Council
is concerned that the guidance will make compliance so difficult
that it will drive a significant amount of private industry, both
large and particularly small business, from the federal market.

There are three broad issues with the guidance that the Depart-
ment of Labor and the FAR Council released this past May. First,
the reporting is burdensome and duplicative. Under the guidance
there are 14 federal laws and executive orders that implicate the
law. Are you aware that much of the reporting data that is re-
quested is already reported to a variety of federal agencies? For ex-
ample, annual compliance reports are required for EEOC, OSHA,
and the Rehabilitation Act, and Davis-Bacon requires weekly re-
porting. Additionally, all federal contractors are required to file an-
nual reports in SAM. Why add another report when the data has
already been received?
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Let me just give you an example. As a subconsultant, we have
contracts with over 30 prime AEs. If we need to submit these re-
ports to all 30 primes, who in turn submit the information to the
government, you will be getting the very same information multiple
times and putting it in the same database. When you consider that
each prime needs to have multiple firms under their contracts, this
accumulates into a very significant duplication of record that will
do nothing more than create confusion.

Second, these regulations will significantly complicate the rela-
tionship between primes and subcontractors and will likely result
in the development of a blacklist for subcontractors, significantly
reducing the number that will quality to do federal work. Under
the guidance at the time of execution, contractors must require
subcontractors to disclose any administrative merit determinations
or other complaints within the preceding three years. This will
force the contractors to bar any subcontractor that is stuck in any
judicial process. In engineering, roughly 50 percent of prime engi-
neering work is subcontracted. Primes and subcontractors switch
positions frequently. By requiring primes and subs to share con-
fidential business information, they are sharing information that
can damage your ability to compete against each other in the fu-
ture.

Third, there are due process implications with these regulations.
Under the guidance, claims that have not been decided or even
heard by a judge will obligate the firm to make a report. This will
allow for claims that will not have had the benefit of a third-party
hearing of the dispute to potentially place the firm in positions to
lose their business. It also places the contracting officer in an un-
tenable position. Under the guidance, the labor advisor has three
days to decide on the outcome of a report. If the labor advisor does
not submit a report, then the contracting officer will have to make
the decision regarding a firm’s labor compliance. The contracting
officer will become the judge in a complaint, and they are not quali-
fied to do that. Given the risk adverse nature of contracting, this
requirement will force the contracting officer to disqualify the firm
or subcontractor so that they are not subject to the risk of censure.

ACEC asked the Committee to work with Labor and the FAR
Council on redrafting the rule to make sure that construction serv-
ices can succeed in the federal marketplace. These regulations have
the potential to unfairly prohibit my firm and many of ACEC’s
member firms from participating in these opportunities.

Thank you for the opportunity to participate in today’s hearing,
and I would be happy to respond to any questions from the Com-
mittee members.

Chairman HANNA. Thank you.

Our third witness is Ms. Debbie Norris, who served as vice presi-
dent of Human Resources for Merrick and Company, a federal con-
tractor based in Greenwood Village, Colorado, which is located just
outside of Denver.

Ms. Norris, you may begin.

STATEMENT OF DEBBIE NORRIS

Ms. NORRIS. Chairman Hanna and Hardy, Ranking Members
Adams and Takai, and distinguished members of the Subcommit-
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tees, my name is Debbie Norris, and I am vice president of Human
Resources at Merrick and Company, a small business federal con-
tractor located in Colorado. I appear before you today on behalf of
the Society for Human Resource Management (SHRM). Thank you
for the opportunity to testify today on my experience as a rep-
resentative of small business competing for and managing federal
contracts.

Mr. Chairman, first, let me make clear that the president’s goal
of providing fair pay and a safe workplace is a shared goal. After
all, who would not be for that? In fact, I work to provide a safe
workplace and to help make Merrick an employer of choice, not just
because it is the right thing to do but because it provides us a com-
petitive advantage in our industry. Unfortunately, this order as
written is unworkable and should be withdrawn.

In Fiscal Year 2014, my company, Merrick, managed 329 federal
contracts, some of which we were prime and some of which we
were sub, for the Department of Defense, Department of Energy,
NNSA, National Science Foundation, among many others. We have
been recognized as a best company to work for in Colorado on five
different occasions. Our internship program has been recognized as
a best practice in the Denver Metro area. And I mention these
awards because despite the fact that my company invests signifi-
cant time and resources on compliance and creating a sought after
work environment, we believe the FAR Council regulations and the
DOL guidance to implement the Fair Pay and Safe Workplace exec-
utive order will have a significant and negative impact on our abil-
ity to maintain current contracts, compete for new ones, as well as
attract employees.

In my testimony today, I will address some of the key concerns
small businesses have with this proposal. First, I am really con-
cerned about requirements to report nonfinal agency actions. In my
experience, it is not uncommon for companies to undergo agency in-
vestigations and even be issued a notice of a violation that turns
out to be unfounded. If nonfinal agency actions are considered,
companies like mine could lose a contract as a result of cases or
investigations that are not yet final or eventually dismissed.

I would like to offer one example. As a federal contractor,
Merrick is audited by the OFCCP on a periodic basis. Our current
audit started in September 2014, and we still have not received a
determination from the OFCCP. Not very timely.

We are concerned that unresolved actions like this will have a
negative impact on our ability to compete for future federal con-
tracts. In addition, federal contractors will feel pressured to settle
a claim or enter into a labor compliance agreement with a federal
agency even if they feel they have done nothing wrong.

Second, I am very concerned by DOL’s proposal to create power-
ful new positions called Agency Labor Compliance Advisors. These
advisors insert themselves into an existing relationship between
contractors and contracting officers to provide guidance on assess-
ing the seriousness of reported violations. Due to the ambiguity of
definitions in the guidance, inappropriately broad discretion is
given to these advisors.

Third, I am also concerned about the recordkeeping and ongoing
reporting burdens placed on small businesses. Collecting and re-
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porting on information deemed a labor violation under 14 different
laws and unnamed number of state laws will not be an easy task.
Doing so will require contractors to create a company-wide, central-
ized electronic record of federal and eventually state violations over
the past three years.

Merrick has 18 different offices in eight states, as well as offices
in Mexico and Canada. This proposal places an additional burden
at headquarters of ensuring that each office is regularly and accu-
rately reporting this information to us. When staff time is directed
to responding to compliance requirements, it takes away from the
HR department’s focus on the needs of our employees and meeting
our business and clients’ objectives.

Contractors will likely handle this situation in one of two ways—
they either will try to make due with existing staff, which may re-
sult in a failure to meet the contracting obligations, or they will
hire additional staff, which will end up costing the government
more. And a third reason is they may actually just exit the federal
market.

Fourth, this information is already collected. As a contractor, we
already report this information to the government and they should
use the data it already collects.

In closing, SHRM believes that the proposals create an unwork-
able system that will cause harm to the federal contracting process
and impose requirements on contractors and subcontractors that
are impractical and hugely expensive, especially for smaller busi-
ness.

Mr. Chairman, thank you again for allowing me to share SHRM’s
views on the FAR Council and DOL proposals. I welcome your
questions.

Chairman HANNA. Thank you very much.

I now yield to Ranking Member Adams for the introduction of
our final witness.

Ms. ADAMS. Thank you, Mr. Chair.

It is my pleasure to introduce Mr. William Albanese. Mr.
Albanese is the general manager of A&A Industrial Piping in Fair-
field, New Jersey, a business with over 20 years of experience. Mr.
Albanese is testifying today on behalf of the Campaign for Quality
Construction. The campaign represents six specialty construction
employer associations that have over 20,000 members, the vast ma-
jority of which are small businesses. These members perform con-
struction projects in the public and private construction market as
prime contractors and subcontractors.

Welcome, Mr. Albanese.

STATEMENT OF WILLIAM J. ALBANESE, SR

Mr. ALBANESE. Thank you. Good morning, Chairman Hanna,
Chairman Hardy, Ranking Member—I thought I get an extra cou-
ple minutes.

Good morning, Chairman Hanna, Hardy, Ranking Members
Takai and Adams. Thank you for the opportunity to testify in sup-
port of the goals of President Obama’s Fair Pay and Safe Work-
places Executive Order.

I would like to state upfront that we support the goals of the ex-
ecutive order and believe that if it is implemented carefully so that
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the Labor Department is able to evaluate the responsibility of
prime contractors and subcontractors alike, as to their legal compli-
ance, it will help achieve the goal of encouraging law-abiding com-
panies of all sizes to be able to compete on a level playing field for
government contractors.

The Campaign for Quality Construction Groups are the leading
specialty construction groups representing the subcontracting com-
ponent of the construction industry, which comprises nearly 65 per-
cent of the construction industry. That is by the Bureau of Labor
Statistics and Employment Data. It is 20,000 members strong. We
are the lion’s share of the industry. General contractors, construc-
tion managers, and heavy construction firms make up the far less-
er share of total employment.

It must be stressed for the purposes of this hearing that the vast
majority of all construction work on building projects of significant
scope is performed by subcontractors. Also, our member companies
have a balanced perspective of federal procurement issues. As we
typically perform public works projects as either subcontractors or
prime contractors, our views are multidimensional. Likewise, our
position benefits both small businesses and large business competi-
tors in the federal market.

Competitive bidding and project performance are both greatly
improved when marginal performances are discouraged from cor-
rupting fair competition in the market, and quality firms can com-
pete without being undercut by nonresponsible contractors. Agen-
cies and taxpayers are the beneficiary of these improved conditions.

So now just a little about me to lay the groundwork for the sum-
mary of our written statement. I have been in the construction in-
dustry all of my adult life. I started out completing a five-year, fed-
erally-approved apprenticeship program. That was a long time ago.
I started the A&A group over 25 years ago. During that period, I
served as the president of the New Jersey Mechanical Contractors.
I currently serve as a member of the New Jersey Economic Devel-
opment Authority. I chaired the New Jersey Mechanical Contrac-
tors Industry Fund. I served as a trustee of the Union Pension and
Welfare Fund, along with chairing the MCAA Legislative Com-
mittee.

When A&A started with a good deal of hard work and some luck,
we graduated to a firm with an annual value of about 25 million
today with our full-service mechanical contracting, HVA service
business, and a separate construction management division. A&A
has performed many direct federal, as well as state and local public
construction jobs on the East Coast at all contracting levels. We are
the mechanical prime on a $4 billion World Trade Center project.
Our contract is 60 million on that project. We were also the me-
chanical prime on a Dulles Carter Metro Rail Project and project
at the New Jersey Picatinny Arsenal, just to name a few of the di-
rect federal grant projects.

We are also agency construction managers for public entities—
municipalities, community colleges, New Jersey school projects,
county projects, and we also are administering three projects for
FEMA. So we bring the general contractor construction manage-
ment perspective to these issues also.
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We also perform mechanical contracting work for a number of
private owners, including Merck, Stepan Chemical, and other phar-
maceutical firms, and public agencies, including the New Jersey
DPMC, Port Authority New York/New Jersey, New Jersey Transit.
We have a broad perspective of accepted industry standards for the
strict and comprehensive qualification requirements in the private
and public sector, and that should be germane to the Committee’s
deliberation on this issue today.

So our balanced perspective on the executive order is as follow:
We support the overall goals of the order—more careful screening
of prospective federal prime contractors in order to improve com-
petitive conditions and improve federal construction project per-
formance. Best practices in the private sector prove that more time
and effort invested on project screening and planning upfront pays
off in improved project performance. Substantially poor legal com-
pliance records may well be the leading indicator of overall poor
business practices and increased project nonconformance.

In my experience, those who cut corners on law and safety usu-
ally are the ones who are cutting corners on contracting require-
ments. We need a level playing field. If the executive order discour-
ages marginal performance from entering the market, fair competi-
tion standards will be improved. And then top quality firms will re-
enter the market.

Second, the provisions of the executive order seeking to stem
work on misclassification are entirely laudable. Rapid
misclassification of employees as independent contractors is the
scourge of fair competition in construction and leads to other abuse
of public laws in both public and private sector.

Chairman HANNA. Mr. Albanese, if you could—you are over
your time, but please continue.

Mr. ALBANESE. Oh, I am sorry.

Chairman HANNA. If you could wrap it up.

Mr. ALBANESE. Let me wrap it up.

Chairman HANNA. If possible.

Mr. ALBANESE. So to conclude, allow me to respectfully dissent
from the title of the hearing. It is neither blacklisting nor adverse
to the best interest of legally compliant small businesses or any
other businesses.

So Co-Chairmen Hanna, Hardy, Ranking Members Takai and
Adams, and the Committee members, thank you for this oppor-
tunity. That concludes my remarks, and I look forward to your
questions.

Chairman HANNA. Thank you.

Mr. ALBANESE. Thank you.

Chairman HANNA. Mr. Albanese, I have not heard anyone here
disagree with you in terms of the goal. What I have heard, and feel
free to correct me, is that this is a very subjective, has the poten-
tial to be extremely arbitrary and capricious, that the people who
are asked to do this work are neither judges nor juries, that the
difficulty associated with outcomes with this is that people are es-
sentially convicted before they are proven innocent, that any dis-
gruntled other contractor, someone in your business could register
a complaint with you—about you, have that hanging over your
head, and it is up to you to figure out how to get rid of it. So I
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do not think there is anybody here that argues that people who are
bad actors, who are appropriately litigated in that regard are at
issue.

But with that, Ms. Styles, would you like to respond?

Ms. STYLES. I think that is exactly the problem. I mean, there
are adequate remedies already. And if people do not think that the
remedies are adequate in terms of what Congress decided for the
labor laws or how the suspension and debarment system is work-
ing, then that is where we should focus on fixing this. If those are
the goals, you already have too many legal remedies under labor
law and the suspension and debarment system to really get it
right, to make sure that bad actors are not participating in the fed-
eral procurement system.

Chairman HANNA. Okay. So what is driving his?

Ms. STYLES. Why, I assume it is labor interests. I assume that
there are other reasons behind this.

Chairman HANNA. So what would—I mean, if you feel com-
fortable saying so, what do you mean by that?

Ms. STYLES. Well, I mean, my presumption is, in part, that
many would prefer that these jobs be done by federal employees.
Many would prefer that private companies with labor unions make
sure that private companies that do not have labor unions are not
benefitted by particular labor laws. I also think it is an effort to
have a mechanism. For example, the term “compliance agreement.”
You will not find the term “compliance agreement” in any statute
or regulation except for this proposed rule. If you ask me, it is a
way to extort settlements out of companies on a case-by-case basis
where the Department of Labor wants——

Chairman HANNA. Well, there is an insidious nature to all of
this.

Ms. STYLES. Well, it is certainly—I cannot come up with an ob-
jective rational explanation.

Chairman HANNA. Mr. Peacock, would you like to respond?

Mr. PEACOCK. This is a little difficult as a small business be-
cause, first of all, in the AE industry, we are selected based upon—
I am sure you are familiar with the Brooks Act. We are selected
based upon our qualifications. So it does not make—we are not
going to succeed in a business if we do not have high-quality peo-
ple, if we are mistreating our people. I cannot hire good quality
people by not paying them a fair wage, by not giving them good
benefits, and by mistreating them. They are professionals. They are
going to go someplace else.

Chairman HANNA. In your statement you mention that. Most of
this is an anathema to what you would do to run a normal busi-
ness that is successful, like your business, Ms. Norris.

Mr. PEACOCK. Absolutely. I have to, you know, when we are se-
lected based upon qualifications, I have to compete with a large
number of my fellow firms. And in order to do that, I have to be
able to prove that I am better than they are. That I have more ex-
perience. That I am better qualified. That I have the integrity and
the experience to do the project.

Chairman HANNA. You are okay with the punishment; you just
do not like the lack of due process?

Mr. PEACOCK. Absolutely.
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Chairman HANNA. Ms. Norris?

Ms. NORRIS. I fully support what Ms. Styles and Mr. Peacock
have said. We do work hard to make our company a place that peo-
ple want to come to work. And if I did not pay a fair wage, if I
did not follow safety requirements—we have a huge safety culture
in our company. Every meeting starts with a safety moment. So we
do all the things. And again, we do not have any violations right
now that we could even talk about. It is that potential of how much
it is going to cost us to maintain the records for that, the things
that we have to create, because there is nothing in place to track
all that. It is just—it does not make sense.

Chairman HANNA. Thank you.

I yield to Ranking Member Takai.

Mr. TAKAI Thank you, Mr. Chairman.

First question to Mr. Albanese. There are those that argue that
discretion is already given to agency officials to seek out labor law
violations before an award of a contract. In your experience, how
often are contracting officers asking for this type of information?

Mr. ALBANESE. In my experience working, as I said, for private
agencies, private companies, contractor prequalification is man-
dated. It is commonly done. New York City has VENDEX. The
State of New Jersey has DPMC. Port Authority not only has a very
strict qualification requirement but they have an integrity monitor
that is on the job. This is common business sense. In other words,
it makes good business sense to vet the contractor before he gets
the job. It is common in our industry. We do it all the time, and
we do not see it as being a burden to any legitimate, fair contractor
that is playing by the rules. It is done all the time.

Mr. TAKAI. My question though is how often are the contracting
officers asking for this type of information?

Mr. ALBANESE. Specific contracting officers? When we did the
Dulles job, we did not have very much vetting at all. We were just
awarded the contract.

Mr. TAKAI Right. So my follow up then is how effective can this
discretion given to contracting officers be if it is rarely utilized to
search for violations defined in the executive order?

Mr. ALBANESE. This executive order will mandate a fair level
playing field for everybody is involved. That is what this will do.
And there will not be the gap. They give this guy the job. Let us
not check if he has labor violations, or he does not have labor viola-
tions, or he violated Davis-Bacon, or he has safety issues that were
never investigated.

Mr. TAKAI Okay. So you are advocating that all subcontractors’
responsibility determinations be made by the agency. What are
your ?concerns with the prime contractor making these determina-
tions?

Mr. ALBANESE. Well, some of the regulations are so hyper tech-
nical. On the basis of that, I do not think as a prime contractor,
if I was the prime, because we are primes many times, that we
want to get into this hyper technical evaluation. We feel it would
be much better if it would be done by a government agency, a CO,
an LCA, to do that process for us. FAR right now does have some
regulations that are moving in that direction. That would be a
great thing to do.
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Mr. TAKAI. Okay. Thank you.

Mr. Peacock, you have addressed concerns regarding the disclo-
sure of your violation to primes, contending that this could harm
your business relationships, and in some instances, eliminate the
competitive advantage. However, could not some of these concerns
be alleviated if the subcontractors went to the Department of Labor
for the determination as this guidance allows?

Mr. PEACOCK. Well, I believe what you are asking is should we
be dealing directly with the Department of Labor on these issues
as opposed to running it through our competitors. And one of our
concerns is that sharing a lot of our business information with our
competitors certainly does put us at a disadvantage. When we have
to compete for particularly personnel, highly qualified personnel,
there is a shortage of good quality engineers out there. And to keep
those people, it is very important for us to treat them fairly and
be able to maintain those. And so for us to go—if you want me to
deal—I would much rather deal with the Labor Department. My
analogy is if we—most of us have security clearances. I deal with
the Department—the Security Department if there is an issue. If
I have an employee who has an issue, I deal directly with them.
They tell me I have to report to them and they tell me what I have
to do as the facility security officer. It should actually be the same
thing. If I have something going on in my company, then I should
be dealing directly with the Labor Department and solve that prob-
lem and not passing it through a million different people.

Mr. TAKAI. Okay. Great. Thank you.

I yield back.

Chairman HANNA. Mr. Hardy?

Chairman HARDY. Thank you, Mr. Chairman.

Ms. Styles, do you think it is realistic to expect the labor compli-
ance officers to have the expertise on 14 different federal labor
laws and numerous state requirements and laws? Do you think
people have that expertise or could afford that in small business?

Ms. STYLES. I think it is impossible. I mean, we cannot even
write my testimony with just me because it takes a government
contractors lawyer and a labor lawyer. I do not know how one per-
son or even one set of people can really get a handle on all those
laws and how they operate.

Chairman HARDY. Does anybody else care to add to that in any
way, shape, or form?

Go ahead, Mr. Peacock.

Mr. PEACOCK. Well, I would like to comment.

Chairman HARDY. Yes, go ahead.

Mr. PEACOCK. The issue of complying with this, in looking at
the prequalification forms that I fill out, it would take 10 or 15
minutes of looking at the prequalification form to see that there are
questions such as have you had OSHA violations? Have you had
Davis-Bacon violations? Do you have any criminal action or civil ac-
tion going on? Your financial status. Do you owe so much money?
These are common, basic items that are listed in the
prequalification. It would be easy to vet on those specific issues.
That would raise the flag, and then you could go into a deeper
analysis of it.
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Chairman HARDY. Last year there were over 77,000 pages of
new administrative laws placed out; 3,280 some-odd new regula-
tions. How many of those do you understand today—have you read,
your company read, and understand today?

Mr. PEACOCK. Honestly, probably zero.

Chairman HARDY. Okay. So with these compliance laws, do you
believe that you can still keep up with that regular order?

I will move on here. Mr. Peacock, let us talk compliance for a sec-
ond. They say what it will take to implement this is probably only
about eight hours in the FAR Council, and the DOSL estimated it
will only take eight hours to figure these rules out. Is that correct?

Mr. PEACOCK. Well, we currently have 24 IDIQ contracts, and
estimate at least another 16 single scope contracts. That is 40 con-
tracts. And if I take—sorry, I am an engineer—if I take 40 and I
divided it by eight hours, that gives me 12 minutes to deal with
each one of those contracts, compliance with each one of those con-
tracts. Now, personal opinion is I am going to, because I am a sub-
contractor, I am going to get an email from my point of contact of
the prime. They are going to say, “Can you please submit this in-
formation to us?” Realize that not all of these are going to occur
at the same time. They are going to occur on the anniversary date
of the contract, and every six months after that as it is currently
proposed as I understand it, I am going to get an email. I have to
respond to the email. I have to get my administrative people to pull
the information, put it together. I have to respond back in an
email, and then I am going to get a telephone call saying, “Oh,
could you give me this in a different format?” You know, that is
just the way it goes. I cannot do all that in 12 minutes. And my
estimation is that it is going to take me two hours at the minimum
to deal with each one of those. That gives me 80 hours on 40 con-
tracts, and I have got to do this twice a year? I mean, that eight
hour estimation is way, way underestimated. And it is going to
vary for every company, depending on the number of contracts you
have.

Chairman HARDY. Ms. Styles, another quick question. As a con-
tractor, I have been a prime myself for a number of jobs, and with
that, usually, typically sometimes there is upwards of 30 or 40 subs
of some kind on major projects. And through that process should
I be required—how can I follow up with all my subs to make sure
that they are in compliance, and any guestimation what would
happen if I am awarded a contract and I find out that somebody
all of a sudden becomes under violation? Any estimation what
might happen there?

Ms. STYLES. Well, it also requires the prime contractors to be-
come experts on all of these laws and all of these regulations, and
the mitigating circumstances and what should be done to be com-
pliant by all of the subcontractors that they have. I mean, even
small businesses, and many small businesses are prime contrac-
tors, they will have large business subcontractors. They will have
the largest defense contractors in our country—the Lockheed Mar-
tins, the UTCs, the Boeings will be their subcontractors. So you are
going to have this small business asking Boeing for all of their
labor compliance information. And then that small business has to
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assess that and has to decide whether they are really compliant or
not. I do not know how they do that.

Chairman HARDY. Thank you, Mr. Chairman. I yield back.

Chairman HANNA. Ms. Adams?

Ms. ADAMS. Thank you, Mr. Chairman.

Ms. Norris, you indicated in your testimony that the disclosures
required in the executive order are duplicative as they are collected
by different agencies already. However, state violations are not re-
ported and the contracting officers at the various agencies do not
have access to the information at issue. So how would you rec-
ommend making these disclosures available to the contracting offi-
cer, if not through the method proposed through the guidance?

Ms. NORRIS. Well, first off, we do not know what state laws are
going to be required. That has not been spelled out. So that is a
little bit difficult to answer. Let me regroup here. Because the pro-
posal process asks for this information, it seems to me that it is
already being asked for and that it seems redundant to have a
whole executive order to handle a process that is already part of
the FAR proposal process. And so I do not know how you would tell
the state, other than through the current process where you list
what has been a violation on the current proposal process. I am
sorry, that is not part that I am familiar with on the state side.

Ms. ADAMS. Ms. Styles, would you like to comment? I think you
also mentioned the duplicative. I believe I heard you say that.

Ms. STYLES. I did mention the duplicative piece of it but we
cannot say anything about the state piece because they have not
implemented it yet. But the duplication issue is to avoid de facto
debarment of a particular company. So what is happening is that
for each contract over $500,000 and each subcontract over $5,000,
the contracting officer has to receive all of the information about
the violations, including the mitigating circumstances and evaluate
it. And then the guy next door or at the next agency. So maybe it
is a contracting officer at DoD. The contracting officer at VA has
to look at all of that information again and make their own inde-
pendent determination as well. And so even if it is two contracting
officers sitting next to each other in DoD, they cannot talk to each
other about it. They have to make their own independent deter-
mination. And so it is really duplicative collection of exactly the
same information for a prime contractor and exactly the same in-
formation for subcontractors as well. So there is a reason for it, be-
cause they want to avoid de facto debarment of contractors and
subcontractors, but it is a huge collection of information over and
over—the same information over and over and over again.

Ms. ADAMS. All right. I have another question. The goal of the
executive order is to ensure that the government is not put at risk
as a result of awarding contracts to those who did not comply with
labor laws. Mr. Albanese, do you know if instances in your business
history where marginal performers undercut more responsible bid-
ders and the public agency ended up with a bad project as a result?

Mr. ALBANESE. The interesting part about that on say public
agency jobs that we do, all the contractors have gone through this
vetting process. We know that their financial backgrounds support
it. As an example, on the state work, you are allowed, you are get-
ting an amount of money that you can bid up to or have an aggre-
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gate of work in place. So my experience is that rarely do we see
violations or these violators doing work and getting away with it
because they have already been vetted.

Ms. ADAMS. Okay. Follow-up, Mr. Albanese. Is it not just good
business practice to keep track of the information required in the
executive order?

Mr. ALBANESE. It makes absolute perfect business sense to vet
a contractor before you are going to give him a $5 million job to
make sure—and the list goes on in my prequalification list. There
is no criminal, there is no civil violations, there is no OSHA viola-
tions. That this contractor has paid Davis-Bacon accurately, and he
is not skirting the issues. It makes perfect business sense.

Ms. ADAMS. Thank you, sir.

Mr. Chair, I yield back.

Chairman HANNA. Mr. Rice?

Mr. RICE. Thank you, Mr. Chairman.

I kind of want to step back and look at this from an even bigger
picture because I think this particular executive order is just a
symptom of a larger problem that this country faces. Here we sit
seven years after the Great Recession and our economy continues
to struggle. We vacillate between zero or negative growth and 2
percent growth, where most economists thing we should have had
a significant snapback by now. And I think one of the big problems
that is holding our economy back is this vast mushrooming regu-
latory burden that all you guys face.

So the SBA estimates that the cost of federal regulation on a
firm with fewer than 20 employees is $10,585 per employee per
year. The president apparently agrees with me. He constantly says
we must reduce and streamline regulations on small business. But
do not be fooled by what he says; look at what he actually does.
According to a recent study by the Mercado Center, this adminis-
tration has issued 120,000 new regulations. They claim the prize.
They have issued more regulations than any administration since
Linden Johnson. And not only that, they have done it in six years
instead of eight. We still have two more years to go. So when you
look at what he says—we need to reduce regulation—what he actu-
ally does, adding all this regulatory burden like this proposed exec-
utive order, we should not be surprised when the economy is sti-
fled.

Right now, for the first time in 80 years, we have had five con-
secutive years where more businesses are dissolved in America
than are formed in America. The first time since the Great Depres-
sion. More Americans have left the workforce than at any time in
the last 35 years. Homeownership in America is as low as it has
been in 50 years. I do not think any of this is coincidental. I think
it is all a direct result of the mushrooming regulatory burden that
we place on small business.

So I have a question for you all. You guys are in the regulatory
business or in small businesses. Can you name for me—let me ask
you this. Ms. Styles, do your clients see a streamlined and reduced
regulatory burden under this administration?

Ms. STYLES. No, they do not.

Mr. RICE. Okay. I have to go quick.

Mr. Peacock?
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Mr. PEACOCK. No, sir. Not at all. We are drowning in paper-
work.

Mr. RICE. Okay, thank you. Thank you.

Ms. Norris?

Ms. NORRIS. No, we do not.

Mr. RICE. Mr. Albanese?

Mr. ALBANESE. No, I do not.

Mr. RICE. Okay, thank you.

Ms. Styles, can you name for me one instance where this admin-
istration has generated a streamlined or reduced regulatory bur-
den? I am not talking about a minor thing. I am talking about any
meaningful reduction in cost or time on small business?

Ms. STYLES. Well, I will say that Ms. Rung, who is testifying
after me, did issue a memorandum on efficiency on December 14th
of last year. So to the extent that that is actually implemented—
but I do not see how you implement it

Mr. RICE. So have your clients seen any benefit yet from any
streamlined or reduced—I am talking about material change?

Ms. STYLES. No.

Mr. RICE. Mr. Peacock?

Mr. PEACOCK. No.

Mr. RICE. Ms. Norris?

Ms. NORRIS. No.

Mr. RICE. Mr. Albanese?

Mr. ALBANESE. No, to that question.

Mr. RICE. So somehow the rhetoric does not match what we are
actually doing here. I think that, you know, it goes back to the
book, The Death of Common Sense. We are drowning in regulation.
If we do not get a hold of this, I think our economy will continue
to suffer. I think it bodes very poorly for this next generation com-
ing up in America. When you ask Americans, do you think that
your children have a brighter future than you did, and two-thirds
of them say no, that bodes badly for this country. And I think this
is one of the underlying foundational reasons why Americans feel
this way.

I yield back.

Chairman HANNA. I want to thank you all for being here today.

And for the record, I have 35 years in the Operating Engineers
Union. I support Davis-Bacon. I get it. But it seems to me that
there really is a lot of rules and regulations that may even be un-
constitutional since the regulation was not—which we will get into
in the next hearing, but the whole idea of a lack of due process and
the subjective nature that is given to a guy whose job it is to man-
age a project, a contracting officer, my biggest concern is that it is
a race to defend and protect the behind of that particular person
who has an incentive necessarily to race to the bottom, but yet at
the same time, if that person is not thoroughly qualified or in any
way not open minded about the people who have been low bidder,
then he has an opportunity to find virtually any reason he likes,
or she likes, to put at risk a company that has been years in busi-
ness, does great work, may have made a mistake or two in their
lives—and we all do—and summarily, execute them from a par-
ticular job without any formal process.
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So with that I want to thank you all for being here. We are going
to go to the next panel. And Mr. Hardy will be taking the chair.
Thank you.

Chairman HARDY. Good morning. We will start with a quick in-
troduction. I guess I better start the meeting. Thank you for being
here.

I would just like to start with a quick introduction to our panel-
ists. First, we have Ms. Anne Rung. She is our first witness on the
panel. She is the administrator of the Office of Federal Procure-
ment and Policy Office of Management and Budget. Our second
witness is Mr. Lafe Solomon. He serves as the senior labor compli-
ance advisor in the Office of the Solicitor at the United States De-
partment of Labor.

So with that, Ms. Rung, we will let you have five minutes.

STATEMENTS OF ANNE RUNG, ADMINISTRATOR, OFFICE OF
FEDERAL PROCUREMENT POLICY, OFFICE OF MANAGE-
MENT AND BUDGET; LAFE SOLOMON, SENIOR LABOR COM-
PLIANCE ADVISOR, OFFICE OF THE SOLICITOR, UNITED
STATES DEPARTMENT OF LABOR

STATEMENT OF ANNE RUNG

Ms. RUNG. Chairman Hanna, Ranking Member Takai, Chair-
man Hardy, and Ranking Member Adams, and members of the
Subcommittees, thank you for the opportunity to appear before you
today to discuss the administration’s implementation of Executive
Order 13673, Fair Pay and Safe Workplaces. My comments today
will primarily focus on actions being taken by the Federal Acquisi-
tion Regulatory Council, the FAR Council, which I chair as admin-
istrator of the Office of Federal Procurement Policy (OFPP).

It is important to emphasize at the outset that OFPP and the
FAR Council have been working in close partnership with the De-
partment of Labor on rules and guidance to implement this execu-
tive order. Our respective organizations are fully committed to im-
plementing the EO in a clear, fair, and effective manner, and have
been actively seeking feedback from stakeholders since issuance of
the EO more than a year ago. We did this to ensure that we had
sufficient information and insight from stakeholders, including
small businesses, to achieve these goals.

This EO is designed to improve contractor compliance with labor
laws in order to increase economy and efficiency in federal con-
tracting. As Section 1 of the EO explains, contractors that consist-
ently adhere to labor laws are more likely to have workplace prac-
tices that enhance productivity and deliver goods and services to
the Federal Government in a timely and predictable and satisfac-
tory fashion.

While the vast majority of federal contractors abide by labor
laws, studies conducted by the General Accountability Office, the
Senate Health Education Labor and Pension Committee, and oth-
ers, suggest that a significant percentage of the most egregious
labor violations identified in recent years have been by companies
that receive federal contracts. In addition, studies performed by
others have found a nexus between companies with labor violations
and significant performance problems on government contracts.
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As explained in the preamble to the proposed FAR rule and in
my written statement, we have taken a number of steps in the pro-
posed rule consistent with direction in the EO to minimize the im-
plementation burden for contractors and subcontractors, including
small businesses. Let me just provide you with a few examples.

One, the proposed prior rule builds on existing processes and
principles, including the longstanding requirement that a prospec-
tive contractor be a responsible source. Two, many of the contracts

erformed by small businesses, including contracts valued at

500,000 or less and subcontracts for commercial off-the-shelf
items, are exempt from the proposed FAR rules disclosure require-
ments.

Further, during listening sessions held by DOL, OMB, and rel-
evant councils, stakeholders raised concerns regarding the poten-
tial complexity and burden associated with two aspects of the EO
in particular. One, provisions addressing disclosure of violations of
equivalent state laws; and two, provisions addressing disclosure
and evaluation of subcontractor violations.

In response to what we learned from these sessions, require-
ments in the EO addressing the disclosure of violations of equiva-
lent state laws, with the exception of OSHA state plans, will be
phrased in at a later date. In addition, the FAR Council has devel-
oped alternative proposals that seek to address concerns at HERD
regarding the challenges contractors might face in evaluating viola-
tions disclosed by their subcontractors. This includes a possible
phase-in of subcontractor disclosure requirements, and the pro-
posed FAR rule has invited public comment on additional or alter-
native approaches to this issue.

Stakeholder feedback has been a very key component in the de-
velopment of the proposed FAR rule, and currently, the FAR Coun-
cil is carefully reviewing the many and diverse public comments re-
ceived in response to the proposed rule published at the end of May
to determine where additional revisions are needed. In considering
comments, the FAR Council seeks to ensure that the final rule is
both manageable and impactful in achieving the EO’s objective of
bringing contractors with significant labor violations into compli-
ance with the law in a timely manner. Without question, imple-
mentation of the EO requires the government’s policy, operational,
and technology officials to address a number of difficult issues head
on, and it is hard work, but work that is critical to the integrity
of our procurement system, ensuring economy and efficiency in con-
tracting and security the well-being of American workers.

N Thank you, and I am happy to answer any questions you may
ave.

Chairman HARDY. Thank you, Ms. Rung.

I would like to turn the time over to Mr. Solomon for five min-
utes.

STATEMENT OF LAFE SOLOMON

Mr. SOLOMON. Good morning, Chairman Hardy and Hanna,
and Ranking Members Adams and Takai. Thank you for the invita-
tion to appear before your Subcommittees to speak about DOL’s
proposed guidance to implement the Fair Pay and Safe Workplaces
Executive Order.
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For the past year, I have led the efforts at DOL to implement
this EO. Although most federal contractors comply with applicable
laws and provide high-quality goods and services to the govern-
ment and taxpayers, a small number of federal contractors have
committed a significant number of labor laws in the last decade.
Those contractors who invest in their workers’ safety and maintain
a fair and equitable workplace should not have to compete with
contractors who offer lower bids based on savings from skirting
labor laws.

To address this issue, President Obama signed this EO last year
requiring prospective federal contractors on covered contracts to
disclose certain labor law violations, and giving agencies guidance
on how to consider those labor violations when awarding federal
contracts. With this EO, the president pledged to hold accountable
federal contractors to put workers’ safety, hard-earned wages, and
basic workplace rights at risk.

The EO builds on the existing procurement system and changes
required by the EO fit into established contracting practices that
are familiar to both procurement officials and the contracting com-
munity. In addition, DOL will provide support directly to contrac-
tors so that they understand their obligations under the EO and
can come into compliance with federal labor laws without holding
up their proposals in response to specific federal contracting oppor-
tunities. Finally, DOL will work with labor compliance advisors
across agencies to minimize the amount of information that con-
tractors have to provide and to help ensure efficient, accurate, and
consistent decisions across the government.

The objective of the EO is to help contractors come into compli-
ance with federal labor laws, not to deny them contracts, and it en-
courages compliance, not suspension and debarment. The processes
and tools envisioned by the EO are designed to identify and help
contractors address labor violations and come into compliance be-
fore consideration of suspension and debarment. The EO does not
in any way alter the suspension or debarment process; however,
the expectation is that the processes and tools envisioned by the
EO will drive down the need for an agency to consider suspension
and debarment and help contractors avoid the consequences of that
process. As a result, this EO, once implemented, will offer contrac-
tors an opportunity to come into compliance and maintain the
privilege of being a federal contractor, unlike the suspension and
debarment process, which could exclude them from receiving
awards.

On May 28th of this year, DOL published proposed guidance. On
that same day, the FAR Council also issued proposed regulations
integrating the EO’s requirements and the provisions of DOL’s
guidance into the existing procurement rules.

DOL’s proposed guidance would do several things. First, it would
define the terms used in the EO—administrative merits determina-
tions, civil judgments, and arbitral awards or decisions, and pro-
vide guidance on what information related to these determinations
must be reported by covered contractors and subcontractors. Sec-
ond, it would define serious repeated, willful, and pervasive viola-
tions and provide guidance to contracting officers and labor compli-
ance advisors for assessing a contractor’s history of labor law com-
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pliance and considering mitigating factors, most notably efforts to
remediate any reported labor law violations. Third, it would pro-
vide guidance on the EQ’s paycheck transparency provisions.

We have received numerous comments and are now reviewing
them. Nothing I say today should be taken as a prejudgment of any
issue as I do not want to prejudge the outcome of that process. We
are working through the comments to produce a quality guidance
document that will better inform federal procurement decisions,
provide contracting officers with the necessary information to en-
sure accurate, efficient, and consistent compliance with labor laws,
help contractors meet their legal responsibilities, and remove truly
bad actors from federal contract consideration, creating a more
level playing field for law-abiding contractors. Most importantly, it
will also ensure that hardworking Americans get the fair pay and
safe workplaces they deserve.

I appreciate the invitation to testify, and will be happy to take
any questions you may have.

Chairman HARDY. Thank you, Mr. Solomon. And with that, I
will yield myself five minutes of time for questioning.

With your statement, Mr. Solomon, it sounds like there’s quite
a bit of challenges out there with people needing to be debarred or
suspended. Is that correct? Is that the way I understand your
statement, that there are a lot of issues out there that we are hav-
ing with cause and effect that we need to make sure we are issuing
debarments or suspensions?

Mr. SOLOMON. Well, Mr. Chairman, the executive order is not
about suspending and debarment. It is to bring contractors into
compliance so we can avoid having to go through for a contractor
a suspension and debarment process.

Chairman HARDY. That is back to my question. So bring them
into compliance. So is there a lot of noncompliance out there?

Mr. SOLOMON. What we have said is the vast majority of con-
tractors do play by the rules and do not violate labor laws. But for
the contractors that do violate the labor laws, we are—that is what
the executive order is designed to get at.

Chairman HARDY. So when you were at the NLRB as our coun-
Sﬁl, }}?ow many people did you debar or suspend while you were
there?

Mr. SOLOMON. Well, the NLRB has no debarment or suspen-
sion process.

Chairman HARDY. Department of Labor? Okay. How many did
you refer, I guess, is the question.

Mr. SOLOMON. Well, the NLRB, like various enforcement agen-
cies at DOL, have a jurisdiction that is beyond federal contractors.
So it does not come up in an investigation at the NLRB as to
whether the employer involved is the federal contractor or not.

Chairman HARDY. Okay. Ms. Styles testified that the proposed
rule was a chance for agencies to extort settlements from small
businesses. What is your opinion on that?

Mr. SOLOMON. I do not think that is a fair statement. What
this executive order does is looking for the most egregious viola-
tions, a pattern of a basic disregard of labor laws. The executive
order is clear that not one violation of a labor law is going to lead
to any problem in the contracting process.
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Chairman HARDY. Thank you.

Ms. Rung, the construction contractors commonly state that they
have usually if they are in the general they have more than seven
tiers of subcontractors. In the EO proposal, as a prime, would I
need copies and records of all seven tiers?

Ms. RUNG. I appreciate your question. It was extremely helpful
feedback this morning from a lot of the small businesses. We have
been out meeting with small businesses to talk about this and
other issues. The one issue they have raised is the flow down piece
of this, how primes will sort of implement this piece of it to track
and measure performance by their subcontractors. And in response
to that, we have done a number of things and put a number of pro-
posals in this rule. Just to mention one, for example, one alter-
native in which we are seeking feedback on would allow sub-
contractors to take their information on labor violations and pro-
vide it directly to Department of Labor and work with Department
of Labor to assess those violations. So you would essentially be tak-
ing those prime contractor out of the role of sorting through that
information and evaluating the records provided to them.

Chairman HARDY. Does that individual, that prime, need to
make sure that they monitor those performance also?

Ms. RUNG. So the prime contractor has always been responsible
for ensuring that their subcontractors are responsible subcontrac-
tors, so that role would continue. So they have always had to en-
sure that their subcontractors are performing.

Chairman HARDY. Let us bring in OSHA rules. I, myself, have
an OSHA 40. I am on the site continually when I was working. I
have other officers that have their OSHA 40 and make sure that
things are complied with. It is typically the subcontractor that you
sometimes have a challenge with on that and it puts me at risk.
You know, I can run that individual off, but does that put me in
violation when it is somebody else’s employee and we are doing ev-
erything we can to keep on track? Is that a violation?

Ms. RUNG. Thank you for the question. And certainly, if my col-
league from DOL wants to jump in at any point he can, but we are
really focused on the most egregious violations. So I think the GAO
report from 2010 that cited several examples, gives you a good indi-
cation of what we mean by serious violations. So when they refer
to, for example, a food company that has over 100 OSHA violations
that ultimately result in an employee being killed, that is an exam-
ple of what we are talking about.

Chairman HARDY. Can I stop you there? My time is running
out. But does that violation—we are talking about violations, and
what happens is it gets stuck, as you heard, in the process. It is
a violation. I might be bidding on another project, and as long as
that is hanging over my head, I am guilty until proven innocent.

Ms. RUNG. Well, I think there are a couple things. One, this EO
has a number of provisions designed to ensure that we are not
slowing down the process. So one of the key parts of this is to en-
courage companies to work with Department of Labor very early in
the process, well before award, to help bring these companies into
compliance.

Chairman HARDY. Thank you. My time is expired.
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Ms. Adams? I would like to recognize Ms. Adams for five min-
utes.

Ms. ADAMS. Thank you, Mr. Chair.

Ms. Rung, some subcontractors have expressed concern that
prime contractors do not have the requisite knowledge in labor law
to make an informed decision as to their responsibility. Is there not
enough regulatory discretion in the executive order and in the Fed-
eral Acquisition Regulatory Council itself to justify having the
agency contracting officer and the labor compliance advisor review
all covered prime contractors and subcontractors in the initial re-
sponsibility review process?

Ms. RUNG. Thank you for the question. So it has been a long-
standing tenet of the federal procurement system that the prime
contractors are responsible for the performance and ensuring that
their subcontractors are responsible companies. The LCAs and the
contracting officer are responsible for making that determination of
business integrity and ethics for the primes. And that is the way
historically it has worked. In this case, as I just explained, we very
much appreciate and have heard from a lot of small businesses the
concern about primes tracking the subcontracting piece of this, and
as such, we have laid out a number of alternatives in this proposed
rule for which we seek feedback, including this notion that sub-
contractors could go directly to Department of Labor to work with
them on the reporting piece and to have Department of Labor
evaluate that information.

Ms. ADAMS. Thank you. One of the main concerns voiced by
those opposed to the executive order is that they fear that due to
de facto, debarments will occur if contracting officers are relying on
the same recommendation when making a responsibility deter-
mination. So what mechanisms are in place to ensure that this
does not happen?

Ms. RUNG. So we are very much focused on bringing companies
into compliance and not excluding them. And so we are doing a
number of things to ensure that we can achieve that goal. And one
of them is setting up a process within Department of Labor to have
them work with the companies very early in the process well before
the bidding to help bring them into compliance. We want to create
a system where information can be shared among all the agencies,
so we are ensuring that consistent decisions are being made, and
we are also limiting burden to the extent possible for our contrac-
tors in terms of reporting many times.

Ms. ADAMS. Okay. There has been much criticism as to the in-
clusion of administrative merit determinations in the executive
order. Mr. Solomon, can you explain why the decision was made to
include these decisions in the disclosure requirements?

Mr. SOLOMON. Thank you for the question.

I think it is important to start with what administrative merit
determinations are not. And they are not charges that are filed by
workers with the enforcement agency saying that—alleging that
there have been violations of the federal labor laws. Once the
charge is filed, there is a full and thorough investigation by a neu-
tral government factfinder. They take into account all evidence pre-
sented by both the workers and by the company. And in my experi-
ence, most—there are a significant number of these charges that
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are found to be without merit in all these enforcement agencies. So
what an administrative merit’s determination is, is after this com-
plete, thorough investigation, the agency concludes that there has
been a violation of the labor law. And what we say in the proposed
guidance—and we have a lot of comments on this portion of the
guidance—but the guidance says that the notice or complaint that
is served on the employer by the enforcement agency is, in fact, the
administrative merits determination. And I would also add that
there is a significant percentage of these administrative merits de-
terminations that, in effect, become final determinations because
they are either settled, or if they are litigated by the employer,
which the employer has every right to do, the government has a
very, very high win rate of those.

Ms. ADAMS. Okay. I am just about out of time. Mr. Chairman,
I yield back.

Chairman HARDY. The gentlelady yields back.

I would like to recognize Chairman Hanna for five minutes.

Chairman HANNA. Thank you.

If you know who all these violators are and they have committed
all these egregious problems, which, you know, I am sure they are
out there, why not just go after them? Why create a burden for
companies who have—they have hundreds of subcontractors and
the process does not work the way you described it, I do not think,
we do not know—a contractor does not know who he is going to
hire until the day he may bid the job. So how is he supposed to
screen all this stuff and all these people, use their number which
may be low or whatever, and then rely on that number, put his
business at risk, and hope that you guys go along?

And the other problem I have with this is what does “egregious”
mean and what does “significant” mean? I mean, those are subjec-
tive words that any contract officer or any judge or jury or person
can use in any way they like. So I wonder if you really have—I
mean, if you have a notion of how you are going to navigate that
with some degree of earnest fairness that produces the outcome
you want when apparently you already know who these people are
based on—if it is egregious and significant, then I guess I could
find out who those people are. But our worry is, my worry, is that
this will trickle downhill depending on who decides what that
means and what some outside force, unhappy other contractor or
second bidder, labor person, you know, union or nonunion, so what
do you say to that?

Ms. RUNG. So let me, perhaps I will address the question about
the information is already out there and then my colleague can
jump in on some of the definitions.

The challenge for us is that the information is not always avail-
able to us. So the current penalty triggers for reporting violations
into the performance system may be higher than the individual
labor violations. And secondly, a contractor is not required to enter
information into the federal awardee, integrity, and performance
system unless it has done more than $10 million in business. And
third, not all violations are accessible to us. And I think as GAO
has emphasized, that our contracting officers, for whatever reasons,
are not using the information to make accurate responsibility de-
terminations. So what we are trying to do here is ensure that our
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contracting officers have timely and complete and detailed informa-
tion to make these responsibility determinations which they are al-
ready required to do.

Chairman HANNA. Not for these jobs. I mean, this contractor
shows up. He or she, the company is low bid. They have hired—
they have based their assumptions on all these different prices that
came in from who knows how many companies. And they do enter
the picture and you say this person and that person is not quali-
fied. How do you reconcile that in the real world?

Ms. RUNG. I think, you know, what we heard from some of the
panelists this morning is that we are creating a level playing field
by ensuring that only those contractors that play by the rules are
competing in the federal marketplace.

Chairman HANNA. How could it possibly be level if they do not
know in advance who those people are? Is it really a contractor’s
pﬁoblgm to get on there when apparently the information is out
there?

Ms. RUNG. The information is not always available, and it is not
always out there, and it is not available in a timely fashion, and
it is not always available in a complete fashion. And I think the
evidence has been borne out by the GAO report. So the outcomes
are showing that we are awarding taxpayer dollars to companies
that commit serious labor violations. And our goal here is to simply
ensure that we protect taxpayer dollars.

Chairman HANNA. Mr. Solomon?

Mr. SOLOMON. To answer part of your question, I mean, the in-
tent behind the guidance and the intent behind the creation of
labor compliance advisors throughout the government is to provide
a mechanism for uniform and consistent decision-making across the
government. I think there is an understanding that contracting of-
ficers do not necessarily have the knowledge base to be able to
make decisions over a company’s labor law compliance.

Chairman HANNA. The GAO report did not evaluate whether
federal agencies considered, or should have considered, these viola-
tions in awarding the federal contract. Thus, no conclusions on the
topic can be drawn from this analysis. I mean, it really seems as
though you have got a lot of work ahead of you to implement this
in a way that is in any way reasonable or fair or provides the out-
come that you want.

Ms. RUNG. Well, you know, the part—the most compelling part
of the GAO report to me were the examples of the kind of compa-
nies that are receiving federal taxpayer dollars even though they
have committed serious violations, including OSHA cited a com-
pany for over 100 health and safety violations. And after an em-
ployee was fatally asphyxiated after falling into a pit containing
poultry debris.

Chairman HANNA. Sure, I get that. But I mean, my time has
expired.

Ms. RUNG. That is the kind of violations we are talking about.

Chairman HANNA. But why is that company even out there? I
mean, if you know who they are, and you do today, why did you
not know yesterday? Why is that not someplace in the public do-
main? I swear that it must be.

Ms. RUNG. Yeah.
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Chairman HANNA. My time is expired, but thank you. I apolo-
gize for cutting you off.

Chairman HARDY. The gentleman’s time has expired. I would
like to recognize Mr. Takai for five minutes.

Mr. TAKAI. Thank you, Chairman.

I am concerned about some of the comments made by the pre-
vious panel about the effects that this executive order may have on
the federal marketplace. So Ambassador Rung, what do you say
about those—what do you say about those arguments made by
them about primes and subcontractors exiting the federal market-
place if they have to comply with this executive order?

Ms. RUNG. Yeah. Thank you for the question.

I think when the Federal Awardee Performance and Information
Integrity System—I know that is quite a name, FAPIIS, was intro-
duced per statute in 2010, we heard similar concerns that by mak-
ing transparent performance information and violations we would
be keeping good companies out of the marketplace or, you know,
discouraging primes from engaging with subcontractors. And in the
end, we did not see an impact on the type of companies entering
our federal marketplace. However, I do agree with you that we
need to do more to ensure that we are continuing to bring good
companies into the marketplace. And I think there are a number
of reasons why they are not entering the marketplace today, many
of which I outlined back in a December 4, 2014 memo where I
talked about ways to drive greater economy an efficiency in the fed-
eral marketplace, and not the least of which is I think it is incred-
ibly challenging for our contractors to navigate through 3,200 sepa-
rate procurement units across the federal marketplace with very
little collaboration and sharing of information.

Mr. TAKAI Yeah. I appreciate our efforts to bring more compa-
nies into the federal marketplace. I think the question is that we
currently have companies in the federal marketplace that we might
be pushing out.

So my other question is in regards to providing prime contractors
with the opportunity to work with contracting officers and the
LCAs on disclosures. So will subcontractors have the opportunity
to access the LCAs regarding the disclosures?

Ms. RUNG. If I could just address your one point about this driv-
ing out companies already in the marketplace, particularly small
businesses. We are taking a number of steps to really help mini-
mize the burden on companies, and in particular, small businesses.
A couple examples. We are phasing in parts of this rule over time
to give companies a chance to acclimate themselves to this new
rule. And secondly, you know, we have outlined some alternatives
that I have discussed earlier that I think will help minimize that.
The reporting requirements of subs to primes. We are improving
the IT infrastructure. Most importantly, and I think this really
cannot be emphasized strongly enough, we are limiting this execu-
tive order to contract awards over §500,000. And when you start
with a base of several hundred thousand small businesses in the
federal marketplace and you take away from that companies that
are doing business under the 500,000 threshold for which this EO
would not even apply, and then you take from that the vast
amount of companies that are already complying with labor laws,
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you are talking about a very small fraction of companies that
would have any disclosure requirements whatsoever.

Mr. TAKAI But you are talking about 500,000 for the prime, or
500,000 for every sub?

Ms. RUNG. The 500,000 limit applies to both primes and subs.

Mr. TAKAI Okay. So that could be problematic for subs.

Ms. RUNG. No. This is an advantage to them because what we
are saying in the executive order is if you are awarded a contract
under $500,000 at both the prime or sub level, this executive order
does not apply to you. And for the vast majority of small business
transactions, they fall under the $500,000 award.

Mr. TAKAI Okay. Well, if you can get us information regarding
that, that will be helpful.

Okay. So my next question is would a subcontractor who is
deemed nonresponsible by a prime have the same process of re-
dress that a prime has if it is ruled nonresponsible by the con-
tracting officer? In other words, yeah, does the subprime contractor
have redress in this particular case?

Ms. RUNG. Yeah. So historically, the performance of the subcon-
tractor has been the responsibility of the prime. So it would be the
prime that would ensure that there is satisfactory performance
and/or there is business integrity and ethics. And that is a relation-
ship between the two of them that the sub would work through
with its prime.

Mr. TAKAIL Okay. But if they are being labeled as nonrespon-
sible by prime, is there recourse at your level? Is there anything
they can do? I have eight seconds.

Ms. RUNG. I am not aware of that.

Mr. TAKAI. All right.

Ms. RUNG. But I am happy to look into it and see if I can get
you a more complete answer.

Mr. TAKAI. Okay. Thank you.

Thank you, Mr. Chairman.

Chairman HARDY. The gentleman yields back.

I would like to recognize Mr. Rice for five minutes.

Mr. RICE. Thank you, Mr. Chairman.

This is all very interesting to me. You heard me talking earlier,
I think, about the fact that for the last five years the regulatory
burden has mushroomed under the federal government. You also
heard me tell the SBA—not just the Federal Government, the SBA
says that for a firm under 20 employees, the federal regulatory
burden costs $10,585 per employee per year. So let me ask you,
with respect to small businesses that have to comply with this new
law, is this going to be free for them or is it going to cost them
money?

Ms. RUNG. So we very much recognize that there is a cost to
this proposed rule.

Mr. RICE. So the answer is yes.

Mr. Solomon, do you agree with that?

Mr. SOLOMON. Yes.

Mr. RICE. Okay. We have had more small businesses closing
than we have being formed in this country in the last five years,
the first time that happened since the Great Depression. I think
that has a lot to do with this mushrooming regulatory burden. Do
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you think this new rule is going to ease their regulatory burden or
1s it going to pile more on their heads?

Ms. RUNG. This is designed to create a more level playing field
for small businesses.

Mr. RICE. Okay. So I will take that as it is going to add more.

Mr. Solomon, what do you think?

Mr. SOLOMON. I agree with my colleague.

Mr. RICE. Okay. Good.

You know, you were saying that you are trying to protect tax-
payer dollars. I mean, any single transaction that occurs in com-
merce, I guess we could look at every single transaction from a
bank deposit to a withdrawal and say there may be a taxpayer dol-
lar involved so we should get involved in that. Should the govern-
ment be involved in every single transaction?

Ms. RUNG. So it has been a longstanding tenet of the federal
procurement system that when we spend taxpayer dollars we are
doing so while we are also ensuring that the contractor receiving
those taxpayer dollars are a responsible source. And that means
that there

Mr. RICE. Ms. Rung, is this the only regulation that you over-
see?

Ms. RUNG. I oversee the federal acquisition regulations, so there
are several.

Mr. RICE. What have you done? How long have you been with
this department?

Ms. RUNG. I was confirmed a year ago this month.

Mr. RICE. Okay. What have you done that has a material reduc-
tion in small business cost or time in your regulatory authority?

Ms. RUNG. So there have been a number of successful steps for-
ward in the small business arena in the past year. One was cre-
ating set-asides for small businesses on task and delivery orders.
One was working into senior management performance plans,
small business goals. And we have also, you know, worked on a
number of other provisions

Mr. RICE. How much time or money do you think you have
saved small businesses as a result of these?

Ms. RUNG. I think in the end, by doing business with companies
that comply with labor laws and all laws, we ensure a greater econ-
omy and efficiency in federal procurement, and that has long been
understood.

Mr. RICE. So the answer would be none, is that what you are
saying?

Ms. RUNG. The answer is the intent of this executive order is
to ensure that we promote economy and efficiency by ensuring that
we do business with companies that comply with laws.

Mr. RICE. Mr. Solomon, you were at the National Labor and Re-
lations Board when, I think, in fact, you were the guy who issued
the opinion that Boeing could not move their Dreamliner produc-
tion line from Washington to South Carolina; is that right?

Mr. SOLOMON. I issued the complaint. It was not as you state.
The theory of the case was not as you state. It was not about the
opening of South Carolina.

Mr. RICE. Do you think the government should be able to say
where businesses can open their production lines? Do you think the
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Federal Government should be able to dictate where a business can
open its production line?

Mr. SOLOMON. The business of the complaint was not saying
where Boeing could locate its business. The theory of the complaint
was that they would have built this line in Seattle as they have
done all other lines except for the fact that their employees union-
ized and would go on strike.

Mr. RICE. All right. So if you believe that the government has
that level of intrusive authority into a business, do you not think
that this new proposed rule could very easily be used for political
purposes to grant government contracts to people who are favored
by the administration? It seems to me like this rule is rife with po-
tential for corruption.

Mr. SOLOMON. With all due respect, Congressman, I think you
will find nothing in the guidance or the FAR rule that would lead
to that conclusion.

Mr. RICE. All right. I appreciate very much your time and I
yield back.

Chairman HARDY. The gentleman yields back.

Thank you for being here. Thank you for your participation. I
just would like to state a couple of things. Fifty-seven percent of
the Associated Builders and Contractors say that under this rule
they will no longer participate on government contracts. That is
huge. Last year, small businesses received over 57 billion of non-
commercial item contracts. This is nearly 60 percent of the prime
contract dollars spent with small businesses. At a time when the
federal contractors are already struggling, I wish I could say that
I am leaving here today convinced that the administration heard
the concerns being expressed by our small businesses witnesses
and are going on to respond in an appropriate manner. So I hope
you really consider what has been said here today and think about
it. I thank you for being here. I appreciate your testimony. I know
it is hard to come here and stand before people sometimes, and un-
fortunately, this happens, but I hope you will reconsider your
thought process, at least at my standpoint, and thank you for being
here.

Mr. SOLOMON. Thank you.

[Whereupon, at 11:46 a.m., Subcommittees were adjourned.]
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STATEMENT OF ANGELA B. STYLES
CHAIR, CROWELL & MORING LLP

BEFORE THE HOUSE COMMITTEE ON SMALL BUSINESS
SUBCOMMITTEE ON CONTRACTING AND WORKFORCE

SUBCOMMITTEE ON INVESTIGATIONS, OVERSIGHT AND
REGULATIONS

SEPTEMBER 29, 2015

CHAIRMAN HANNA, CHAIRMAN HARDY, CONGRESSMAN TAKAI,
CONGRESSWOMAN ADAMS, AND MEMBERS OF BOTH SUBCOMMITTEES
I appreciate the opportunity to appear before you today to discuss
the impact of the proposed Federal Acquisition Rule (“FAR”) Rule
and Department of Labor (“DOL”) Guidance implementing the Fair
Pay and Safe Workplaces Executive Order (“EO 13673”).1

As Chair of the Crowell & Moring Government Contracts Group,
and as former Administrator for Federal Procurement Policy at the
Office of Management and Budget, I have worked closely with
small business contractors throughout my professional career.
Based upon over two decades of experience in federal procurement,
I am deeply concerned that the EO will undermine the govern-
ment’s long-standing policy of maximizing contracting opportunities
for small businesses. Certainly, no one opposes the principles of
“fair pay” and “safe workplaces” for employees of government con-
tractors, and the Administration itself has acknowledged that “the
vast majority of federal contractors play by the rules.”2 But if the
EO is aimed at only a small number of bad actors, then surely
there is a more efficient way to accomplish this goal than imposing
requirements that will lead to procurement delays, the blacklisting
of ethical companies, and reduced competition in the federal mar-
ketplace. My testimony today highlights five principal concerns
about the substance of the EO as it relates to small businesses:

¢ Potentially severe unintended consequences for small busi-
nesses.

e High compliance costs that will deter small businesses
from participating in the federal marketplace.

e The diversion of federal employees from assisting and
growing our small businesses to collecting data, monitoring
compliance, and enforcement of federal and state labor laws
with a high risk of de facto debarment.

1Fair Pay and Safe Workplaces Proposed Rule, 80 Fed. Reg. 30,548 (May 28, 2015); Guidance
for Executive Order 13673, Fair Pay and Safe Workplaces, 80 Fed. Reg. 30,574 (May 28, 2015);
EO 13673, Fair Pay and Safe Workplaces 79 Fed. Reg. 45,309 (Aug. 5, 2014).

2Fact Sheet: Fair Pay and Safe Workplaces Executive Order Jul 31, 2014, http://www.dol.gov/
asp/fairpay/FPSWFactSheet.pdf (last visited July 2, 2015).
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¢ A flawed Initial Regulatory Flexibility Act analysis.

e Failure to give even the most basic rationale for the neces-
sity of this rule.

For a more in-depth analysis of other portions of the Proposed
Rule and the potential effect on the entire procurement system, I
refer you to the official comments to the Proposed Rule submitted
by the National Association of Manufacturers (“NAM”), a client of
Crowell & Moring, and attached to this testimony. Over the course
of several months, we have been fortunate to assist NAM with an
analysis of the Proposed R7ule and preparation of comments for of-
ficial submission. While I am testifying on my own behalf today, I
have worked extensively with industry in understanding and as-
sessing the potential impact of this rule.

The EO Creates Potentially Severe Unintended Consequences for
Small Businesses

On May 28th, the Administration released a 131-page Proposed
FAR Rule and a 106-page Proposed DOL Guidance to implement
EO 13673. Under the EO, a small business bidding on a federal
prime contract or subcontract valued at more than $500,000 will be
required to disclose “violations” of the fourteen enumerated labor
laws and be required to provide mitigating documentation to the
federal government and/or prime contractors. The collection and
provision of documentation on a wide array of labor compliance
issues will cause significant disruption to small businesses, and
forces the delivery of competitively sensitive information to prime
contractors, the Department of Labor, or both. The notion of pro-
viding this information to prime contractors is especially problem-
atic in the government contracts marketplace where it is not un-
common for contractors to team on one project only to be competi-
tors on a separate procurement. Under the arrangement proposed
by the EO, prime contractors will learn significant information
about a small business subcontractor’s labor compliance history
that could then be used as ammunition in bid protests against the
company in subsequent competitions. In other words, the EO could
radically alter the prime/subcontractor relationship that the gov-
ernment depends on for the delivery of innovative products and so-
lutions.

There is also the risk—acknowledged in the Proposed Rule—that
prime contractors will shy away from doing business with sub-
contractors with any kind of labor violation, no matter how minor,
because it could slow down the award of the potential contract or
jeopardize the award of the contract altogether. This raises the
chilling specter of small businesses with minor labor issues being
“frozen out” of the marketplace.

And let us not forget that over twenty percent of federal procure-
ment dollars are awarded to small businesses as prime contractors
on federal projects. Under the EO, these small business prime con-
tractors will face a daunting task. In addition to satisfying the
rule’s onerous compliance and reporting requirements with respect
to their own corporate history, they will be charged with collecting,
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analyzing, and updating information with respect to their sub-
contractors. If any of those subcontractors are large federal contrac-
tors—which is often the case—it is not hard to imagine a small
business being subsumed in paperwork when its large business
subcontractor forks over boxes and boxes of paperwork on its his-
torical labor compliance, mitigating circumstances, and other infor-
mation required under the EO. Instead of delivering critical serv-
ices to federal agencies that rely on their support, small business
prime contractors will be forced to re-allocate precious resources to
generate paperwork for paperwork’s sake.

Pricey Compliance Costs will Diminish Small Businesses
Participation in the Federal Marketplace

One fact is crystal clear: compliance with the new requirements
will be incredibly expensive and burdensome. These costs hit small
contractors especially hard, as they have limited resources to build
new compliance infrastructure, track legal allegations, or even
challenge frivolous claims. All of this comes at a time when the
Government is attempting to encourage more innovative small
businesses and commercial item contractors to enter the govern-
ment marketplace.

Section 4 of EO 13673 requires the FAR Council to minimize the
burden of complying with the regulation on small entities.? While
the Proposed Rule contains several steps to minimize the burden
such as the possible phasing-in of flow-down requirements and the
exemption of subcontracts for Commercial Off the Shelf (“COTS”)
purchases, the Proposed Rule introduces a host of new labor law
compliance reporting requirements and creates substantial admin-
istrative burdens for small businesses that want to sell goods and
services to the federal government.

For even the largest, most sophisticated government contractors,
the collection of subcontractor labor compliance data will create an
unprecedented data collection and reporting burden. If compliance
will be difficult for large contractors with in-house personnel and
expertise, satisfying the requirements will be near impossible for
small businesses when they are awarded prime contracts and are
therefore required to make responsibility determinations for their
own subcontractors. Many small businesses lack the staffing or
compliance infrastructure to collect and evaluate information about
labor law violations from subcontractors with hundreds or even
thousands of employees. In all likelihood, small businesses will be
overwhelmed with the task of trying to collect and evaluate the
labor violations of their subcontractors, and this heavy burden is
compounded by the fact that the process will have to be repeated
every six months after award.

Small business contractors are already expending substantial re-
sources to comply with federal labor laws and regulations, often-
times without the benefit of large administrative staffs, and sophis-
ticated legal counsel. The additional costs, risks, and compliance

3E.0. §4
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requirements associated with the EO may force some small busi-
nesses to exit the federal marketplace altogether. In the same vein,
potential new entrants to the government contracts market may be
deterred by the up-front investment that will be required to comply
with the EO. I think we can all agree that reducing the number
of companies competing for federal contracts is bad for everyone:
bad for our job-creating small businesses, which will lose critical
contracting opportunities; bad for thegovernment, which will have
greater difficulty meeting statutorily-mandated socioeconomic con-
tracting goals; and bad for the taxpayers, because reduced competi-
tion will lead to higher prices.

Concerns about the collateral effects of the EO on small entities
is shared by the Small Business Administration (“SBA”) Office of
Advocacy, the federal government’s own small business watchdog.
According to public comments submitted by that Office, the Pro-
posed Rule is “very burdensome,” “raises the cost of doing business
with the federal government,” and could lead to the “reduction of
the number of small businesses that participate in the federal mar-
ketplace.”* Notably, the SBA’s Office of Advocacy recommends that
the new requirements not apply to small businesses at least until
the subsequent rulemaking when DOL identifies the state equiva-
lents of the fourteen federal labor laws.

Diversion of Federal Employee Resources to Data Collection and
Enforcement with a Specter of De Facto Debarment

The Proposed Rule and Guidance do not address how the federal
acquisition workforce is expected to divert resources from guiding
and growing small businesses to the collection, analysis, and en-
forcement of labor laws in a fair and even-handed way. As a
threshold matter, each of the fourteen federal laws identified in EO
13673 is extremely complex, and the caselaw is constantly evolving.
There is not a lawyer in Washington who could claim to be an ex-
pert on each of the fourteen identified federal labor and employ-
ment laws, much less the yet-to-be-identified “equivalent state
laws.”5 So it is wholly unreasonable to assume that a contracting
officer (“CO”) or agency labor compliance advisor (“ALCA”) will
have a sufficient understanding of the universe of relevant labor
laws to be able to make the required responsibility determinations,
and to make them consistently.

The tasks delegated to COs and ALCAs under EO 13673 and the
Proposed Rule are made more difficult because of the short window
of time in which responsibility determinations must be made. In
order to meet the requirements of the Proposed Rule, a CO will be
required to take the following steps for every contract award over
$500,000 in which an offeror reports a labor violation:

4SBA Office of Advocacy, Regulatory Comment Letter re: Proposed Regulation to Implement
Executive Order 13673 “Fair Pay and Safe Workplaces,” 80 Federal Register 30,547, May 28,
2015, FAR  Case 2014-025, available at  https://www.sba.gov/sites/default/files/
2015_08_26_15_20_33_2.pdf

5The DOL announced in its Guidance that it will define “equivalent state laws” as part of
a future rulemaking.
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e First, the CO must check to see if the contractor has dis-
closed any violations in the System for Award Management
(“SAM”) as part of the initial certification;

e Second, the CO must request all relevant information
about the administrative merits determinations, civil judg-
ment, or arbitral award;

e Third, the CO must furnish the ALCAs with all of this in-
formation and request that the ALCA provide written advice
and recommendations within three business days of the re-
quest;

e Fourth, the CO must review the DOL Guidance and the
ALCA’s recommendation;

e Fifth, the CO must consider the mitigating circumstances
such as the extent to which the contractor has remediated the
violation or taken steps to prevent its recurrence;®

e Sixth, the CO must make a responsibility determination as
to whether the contractor is a responsible source with a satis-
factory record of integrity and business ethics;

e Lastly, the CO will need to take the tine to document the
various stages of this process in order to develop a more favor-
able administrative record in preparation for bid protests re-
garding the responsibility determination.

Of course, the burden on small business contractors, subcontrac-
tors, and the acquisition workforce does not end there. After con-
tract award, the contractor has to provide updated information for
itself and its subcontractors every six months.

Given the number of contract actions that will be subject to this
process, these requirements will no doubt result in a less efficient
and more cumbersome procurement process. Due to the enormous
demands on a CO’s time, and the complexity of making responsi-
bility determinations, the requirements of the Proposed Rule will
likely result in conflicting and redundant decisions by COs.

The most troubling unresolved question is whether these respon-
sibility decisions could result in de facto debarment without the
due process or the procedural protections embedded in Subpart 9.4
of the FAR. For instance, one CO may find a small business to be
non-responsible after determining that a handful of OSHA viola-
tions constitute evidence of a “pervasive” problem. Another CO, in
an effort to reduce her crushing workload, could understandably
decide to follow his or her colleague’s responsibility determina-
tion—about the same underlying facts—without conducting the re-
quired independent analysis. Indeed, such failure would seem
much more likely when a small business is involved, a small busi-
ness without the resources to fight back against an arbitrary deci-
sion made without independent analysis. If this were to occur, the
government would have improperly effectuated a de facto debar-
ment. While small businesses’ understand that contracting with

6 Fair Pay and Safe Workplaces Proposed Rule, 80 Fed. Reg. 30,548 (May 28, 2015) (“The Ex-
ecutive Order (EO) requires that prospective and existing contractors disclose certain labor vio-
lations and that contracting officers, in consultation with labor compliance advisors, consider the
disclosures, including any mitigating circumstances, as part of their decision to award or extend
a contract.”)
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the federal government is a privilege and not a right, contractors
(and particularly small businesses) have a due process liberty in-
terest in avoiding the damage to their reputation and business
caused by the stigma of broad preclusion from government con-
tracting.” In sum, the requirements of the EO create a slippery
slope to the “blacklisting” of companies—effectively preventing
them from competing for federal contracts—based upon the opinion
of one contracting officer.8

The EO is grounded in the proposition that a greater under-
standing of—and compliance with—Ilabor laws will lead to in-
creased economy and efficiency in the procurement process. But
rather than ensuring the timely and predicable delivery of goods
and services, the EO and the implementing regulations divert pre-
cious federal resources and inject uncertainty into the procurement
process that will delay critical federal purchases and side-step the
procedural due process rights of contractors.

The FAR Council’s Initial Regulatory Flexibility Analysis is Flawed

In addition to the substantive flaws, the FAR Council’s regu-
latory analysis® falls short of the obligations imposed by EO
12866,10 the Paperwork Reduction Act,1! and the Regulatory Flexi-
bility Act (“RFA”).12 Due to the fact that the Proposed Rule is like-
ly to have a significant impact on a substantial number of small
businesses, the RFA requires that the FAR Council prepare an Ini-
tial Regulatory Flexibility Analysis (“IRFA”) describing the impacts
of the rule on small entities. Under the RFA, the IRFA must ad-
dress a number of required elements including “a description of the
projected reporting, recordkeeping and other compliance require-
ments of the Proposed Rule,” and a description of any “significant
alternatives to the proposed rule which accomplish the stated objec-
tives of applicable statutes and which minimize any significant eco-
nomic impact of the proposed rule on small entities.” Here, the
FAR Council’s IRFA does not adequately consider these elements
and fails to calculate the true impact that the new requirements
will have on small businesses across the country.

Absent from the FAR Council’s IRFA is any substantive analysis
of the recordkeeping or ongoing compliance requirements that will
be imposed on small businesses. For most contractors, just the ini-
tial step of determining whether their company has any violations
to disclose will be a significant undertaking. At present, most com-
panies do not have systems in place to implement the new informa-

7 Reeve Aleutian Airways, Inc. v. United States, 982 F.2d 594, 598 (D.C. Cir. 1993).

8 Phillips, et. Al, v. Mabus et. al, Civ. Action No. 11-2021, 2012 WL 476539 (D.D.C.) (“De facto
debarment occurs when a contractor has, for all practical purposes, been suspended or
blacklisted from working with a government agency without due process, namely, adequate no-
tice and a meaningful hearing.”) citing Trifax Corp. v. Dist. Of Columbia, 314 F.3d 641, 643-
44 (D.C. Cir. 2003).

9 Accompanying the Proposed Rule is a Regulatory Impact Analysis (“RIA”) that is required
under EO 12866 (and, by adoption, EO 13563). See Federal Acquisition Regulation (FAR) Case
2014-025, Fair Pay and Safe Workplaces Regulatory Impact Analysis Pursuant to Executive Or-
ders 12866 and 13563.

10EO 12866 directs federal agencies to assess the economic effects of their proposed significant
regulatory actions, including consideration of reasonable alternatives.

1144 U.S.C. §§3501-3521.

125 U.S.C. §605(b).
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tion collection and reporting requirements of the EO. In order to
comply, contractors will be required to create new databases and
collection mechanisms to account for information subject to disclo-
sure. Moreover, contractors would be required to develop new inter-
nal policies and procedures and hire and train new personnel to en-
sure compliance with the proposed requirements.

Moreover, the IRFA fails to consider alternatives to the Proposed
Rule that could accomplish the same objectives. Had the FAR
Council considered less costly alternatives, the Council would have
concluded that federal dollars would have been better spent im-
proving existing processes rather than requiring data collection and
self-reporting which will only increase costs for small businesses.

Under the present system, DOL already reviews federal contrac-
tors’ compliance with federal labor laws through the Wage and
Hour Division, the Occupational Safety and Health Administration,
and the Office of Federal Contract Compliance Programs. DOL col-
lects data from these enforcement agencies and makes much of it
publicly available through its Online Enforcement Database
(“OED”). Rather than requiring contractors to collect and report
data that the government already has in its possession, the govern-
ment could improve its own information-sharing channels so that
COs can have the information they need at their fingertips when
making responsibility determinations.

The EO is Unnecessary and Redundant

Finally, a significant and wholly unanswered question: why is
the federal government creating this burdensome process in the
first place? Each and every labor law identified in the EO has its
own separate penalties for companies who violate the respective
laws. And, unlike the EO, those labor laws and the associated pen-
alties were created by Congress rather than mandated by the Exec-
utive Branch. The federal procurement system also already in-
cludes adequate remedies to prevent companies with unsatisfactory
labor records from being awarded federal contracts. Specifically,
the suspension and debarment official (“SDO”) within each federal
agency has broad discretion to exclude companies from federal con-
tracting based upon evidence of any “cause so serious or compelling
a nature that it affects the present responsibility of a Government
contractor.” To the extent that a contractor’s labor compliance
record impacts its present responsibility, FAR Subpart 9.4 sets
forth the proper channels for suspension and debarment pro-
ceedings.

With an established and effective system in place, it makes no
sense to create a new bureaucracy to review these issues on a con-
tract-by-contract basis with the possibility of astoundingly incon-
sistent decisions by different agencies and different COs.

Conclusion

Given its scope and complexity, this EO will be impractical—if
not impossible to implement. The substantial costs of compliance
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imposed on federal contractors will likely lead to higher procure-
ment costs and will likely drive many small businesses out of the
federal marketplace altogether. Moreover, these costs will be borne
disproportionately by companies who can least afford them—our
small businesses. This is an entirely unacceptable outcome consid-
ering that the goals of the EO—targeting contractors with the most
“egregious violations”—could be accomplished through the enforce-
ment of existing labor laws and our existing suspension and debar-
ment system. As such, the FAR Council and DOL should rescind
the Proposed Rule and Guidance. This concludes my prepared re-
marks. I am happy to answer any questions you may have.
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Subcommittee Chairmen Hanna and Hardy, Ranking Members Takai and Adams, and members
of the committee,

The American Council of Engineering Companies (ACEC) appreciates the opportunity to testify
before you today about the issues surrounding the Fair Pay and Safe Workplaces Executive
Order, (E.O. 13, 673). ACEC appreciates the efforts of the U.S. Department of Labor (DOL)
and the FAR Council to improve compliance with federal labor laws among federal government
contractors and subcontractors. ACEC’s small, medium and large firms believe that small
businesses can flourish in the federal market, but there must be continued oversight by this and
other committees to reduce barriers to market entry. It should be noted that bad actors are less
than .01 percent of the total contracting force.' Even President Obama has said that “the vast
majority of the companies that contract with our government, ... play by the rules. They live up
to the right workplace standards.”® The Chairmen of the House Education and Workforce,
Oversight and Government Reform and Small Business Committees have stated that the
Guidance is “fixing a problem that does not exist.”

My name is Theron Peacock and I am a Senior Principal/President of Woods Peacock
Engineering Consultants, located in Alexandria, Virginia and we have 16 employees. Woods
Peacock is a service disabled veteran-owned small business that focuses on service to a very
broad range of federal agencies for projects in the US and abroad.

My firm is an active member of ACEC — the voice of America’s engineering industry. ACEC’s
over 5,000 member firms employ more than 380,000 engineers, architects, land surveyors, and
other professionals, responsible for more than $500 billion of private and public works annually.
Almost 85% of these firms are small businesses. Our industry has significant impact on the
performance and costs of our nation’s infrastructure and facilities.

We are at a critical juncture in our nation’s history as the risk to the public is growing at an

alarming rate, as there has been ongoing neglect of the nation’s infrastructure. At the same time,
we are coming out of the largest economic crisis that affected all professional engineering firms.
The construction industry, which bore the brunt of the recession, is finally coming back to fiscal

! Karla Walter and David Madland, Center for American Progress, At Our Expense: Federal Contractors that Harm
Workers Also Shortchange Taxpayers (2013), available at
htpsy/www.americanprogressaction.org/issues/labor/report/201 3/12/11/80799/at-our-expense/.

*President Barak Obama, Remarks by the President at the Signing of Fair Pay and Safe Workplace Executive Order
(Jul. 31,2014

3 Press Release, House Small Business Committee, House Committee Chairmen Call for Withdrawal of
Administration’s Harmful, Unnecessary Blacklisting Proposal (July 15, 2015) (on file with author).
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health. Recent contracting changes, like the implementation of Fair Pay and Safe Workplaces
executive order, issued by the current Administration threaten small business participation in the
Federal market.

1. Proposed Process

The process as outlined by the Guidance requires four steps. First, the prime contractor must
disclose awards greater than $500,000 for “goods and services including construction,”™ and any
violations or allegations of violations of labor laws within the preceding three years. Second, the
contracting officer, prior to making an award, must “provide contractors with an opportunity to
disclose any steps taken to cotrect any reported violations or improve compliance with the Labor
Laws, including any agreements entered into with an enforcement agency.”® Third, the
contracting officer and the Labor Compliance Advisor (LCA)® shall then determine if the prime
is a “responsible source with a satisfactory record of integrity and business ethics.”” Fourth, even
after a contract has been awarded, the Guidance requires semi-annual reporting of any violations.
The Guidance also applies to subcontracts at every tier, so many subcontractors, whether they
have a direct contract with the prime or not, must submit this information. If the contract has
been executed and there is an accusation of a labor violation, the contracting officer has four
potential courses of action; require remedial measures; decline to exercise an option; terminate
the contract; or refer for suspension and debarment.®

The Council has three broad areas of concern with the proposed Guidance. First, the reporting is
overly burdensome. It requires both prime and subcontractors to furnish information that the
Government already receives Second, the reporting burdens the business relationship between
the contractor and subcontractor by creating a blacklist of allegedly “unqualified” contractors
and subcontractors. Third, non-final judgments or complaints and allegations of non-compliance
with labor laws are required to be reported to the contracting officer. If adopted, this mandate
could allow for contracts to be terminated on claims that may be proven invalid, raising very
serious due process concerns. All of these concerns could have the effect of prompting well-
qualified firms to withdraw from the federal market altogether.

I1. Reporting

There are four problems with the reporting requirement in the proposed Guidance. First, it is
duplicative and therefore, burdensome, example, small businesses will have to report to prime
contractors. Second, the process envisions a seamless transfer of information between the LCA
and the responsible contracting officer, which is inconsistent with current practice. Third, with
the recent OPM data breach, there is a concern that the federal government cannot handle
classified data, and would now have sensitive business data in one potentially vulnerable
database. Fourth, with the amount of data that DOL requires to be shared between primes and
subcontractors, there are unintended market consequences for those participants not addressed by
the Guidance.

*Proposed Guidance at 30576.

* Id at 30576.

® The Labor Compliance Advisor is a senior official designated within each agency to provide “guidance on whether
(a) contractors’ actions rise to the level of a lack of integrity or business ethics.” Id at 30577.

? Id at 30576.

¥ Id at 30577.
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Burdensome

DOL’s Guidance has identified 14 federal labor laws and executive orders or equivalent State

laws that are applicable to the reporting requirement.’

The Fair Labor Standards Act (FLSA)

The Occupational Safety and Health
Act of 1970 (OSH Act)

Migrant and Seasonal Agricultural Worker
Protection Act (MSPA)

National Labor Relations Act (NLRA)

Davis-Bacon Act

Service Contract Act

Equal Employment Opportunity Executive
Order(EEOC)

Section 503 of the Rehabilitation Act
of 1973

Vietnam Era Veterans’ readjustment
Assistance Act of 1972 and the Vietnam Era
Veterans’ Readjustment Assistance Act of
1974

Family and Medical Leave Act
(FMLA)

Title VII of the Civil Rights Act of 1964

Americans with Disabilities Act of
1990 (ADA)

Age Discrimination in Employment act of
1967

Establishing a Minimum Wage for
Contractors Executive Order

However, the Guidance is reserving for at a later date the review of applicable equivalent state
laws. This failure to consider applicable state laws at the current time precludes for a thorough
review of consequences. It creates instability for firms to accurately assess the burdensome scope
of the Guidance and FAR regulations.

The broad scope of this change has massive implications for the engineering community. These
laws and executive orders already require reporting and/or judicial hearings. For example, firms
are required to report annually on compliance with the EEOC, the Vietnam Era Veterans’ Act,
OSHA and the Rehabilitation Act. Under Davis-Bacon, weekly submissions are sent to the DOL.
In addition, the firm must submit annual reports to the federal System for Award Management
(SAM) database to maintain their eligibility for government work, which also reports on their
subcontractor’s compliance with the Service Contractor Act. Between existing weekly and
annual reporting, asking business to resubmit this information is duplicative and wasteful.

Given that almost 85 percent of ACEC firms qualify as small-businesses, these additional
requirements create new hurdles for small firms participating in government work. Not only will
the firms have to comply with the data gathering, but many will need to hire additional legal and
human resources employees or consultants to review their files for the past three years. This data
gathering will entail additional overhead on firms. As the margins on engineering work are quite
small, typically 3 percent, new overhead requirements may preclude firms, including many small
firms, from participating in this market. As many prime contractors work to meet admirable
small business subcontracting requirements, fewer small businesses will be able to afford to
participate in this market. The cost of compliance will hurt their margins even more than larger
firms which have greater resources. This reporting burden will reduce innovation and

® Id at 30576.
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competition on government contracts that are integral to best performance while ultimately
increasing the cost of the project to the government.

Seamless Transition Between the LCA and the Contracting Officer

The envisioned process requires that the LCA and the contracting officer review all Labor
violations within a three day window. The contracting officer will make the determination
regarding the prime or subcontractor’s status as a responsible source if the window lapses. This
paradigm is deeply flawed by the nature of federal contracting. Federal contracting takes time—
and the GAO has reported “services acquisitions have been plagued by inadequate acquisition
planning”'® ACEC members report that acquisition planning can take over 18 months, and that is
before these new regulations are implemented. This requirement adds an additional and
unnecessary layer to an already overburdened system. The flawed assumption that decisions will
be made in three days will prove to further slow the system.

Data Security

The Guidance calls for GSA to build a master website and database for contractors to submit
Labor information and for contracting officers to check on their projects. Given that the July
2015 Office of Personnel Management’s data breach affected 22 million records,'' there is some
concern about the federal government having a single database which will hold all of the labor
violations for federal contracting. Currently the data is being stored at different locations, and
now under the Guidance, these alleged labor violations will now be kept in a single GSA
database.' This structure provides a single source for confidential information for both the
employers and the employees. Although the federal government has this information currently, it
does not make sense to create a website that provides hackers and foreign governments with the
opportunity to create better profiles of the companies that do business with the federal
government.

IV. Contractor —~Subcontractor Relationship

Blacklisting

There are two ways that the federal government has proposed to undertake the prime-
subcontractor reporting. Under the current proposal, the federal government requires that at the
“time of the execution of the contract” contractors must “require subcontractors performing (on)
covered subcontracts to disclose any administrative merits determination, civil judgment, or
arbitral award or decision rendered against the subcontractor within the preceding three-year
period”l3 of any of the outlined labor laws. This raises a difficult choice for prime contractors.
Before they sign the contract, they must in effect “pre-clear” their subcontractors. This may
sound like a simple situation, but many subcontracts are signed hours before the prime submits
their contracts. This creates a further tension as the contracting officer must clear all potential

2 U.S. Government Accountability Office, GAO-11-672, Acquisition Planning: Opportunities to Build Strong
Foundations for Better Services Contracts, Report to Congressional Requesters (2011), available at
http://www.gao.gov/new.items/d11672.pdf.

' Sarah Wheaton and Tal Kopan, OPM Director Resigns Amid Data Breach Scandal, POLITICO (July 10, 2015, 2:59
PM), http://www .politico.com/story/2015/07/opm-katherine-archuleta-resigns-119959.html.

2 proposed Guidance at 30593.

" Id at 30577,
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subcontractors prior to the contractor awarding the work. The requirement incorporates an
additional step in an already lengthy process.

The FAR Council proposes a second option where the subcontractors report their own labor
violations to DOL, which would “then assess the violations.”"* Under this scenario, the prime
would have to check with the contracting officer or with the DOL to see if the proposed
subcontractors in the contract would qualify to work for the government. In either reporting
scenario, the unintended consequence would be the creation of a “blacklist™ for subcontractors,
triggering claims by subcontractors against the prime contractor and/or the Federal Government
for improper disqualification for award of a subcontract. The proposed blacklist could further
entrench the encumbered process while eliminating new talent from the federal labor market.
This situation is particularly problematic for engineering firms as these entities subcontract up to
50 percent of their contract. This is required due to the level of technical specifications in
engineering contracts, from geotechnical to HVAC to mapping, requiring multiple specialty
firms to meet these needs. The new requirements proposed under the Guidance would simply
multiply existing burdens on the team while failing to recognize the realities of providing design
services to the public.

The current relationship between the prime and the subcontractor will be damaged under this
proposed regulation. Given that prime contractors seek to select subcontractors on the basis of
qualifications, adding a further element to the selection process is extremely burdensome. Design
and construction is a highly complicated business. Engineers design buildings to meet myriad
requirements including safety, energy efficiency, functionality, and rigorous standards for
homeland and national security. Firm employees must be able to meet the federal security
clearance requirements in many instances, which serves to limit market participation. If the
subcontractors must now also be pre-approved by the government through the proposed
Guidance, the contractor is further limited to an ever narrowing pool of subcontractors. The end
result of the government’s “blacklist” policy will be to limit the participation of both small and
large firms in the federal market; and, once again, many firms will just choose not to participate.

Data Sharing with Competitors

Within the engineering industry, primes and subcontractors often change roles in different
projects. There is a disincentive for subcontractors to share sensitive labor information with the
prime when there is the potential that the firm will compete against that prime in another
solicitation. Data sharing of confidential business information could eliminate a competitive
advantage between two companies. While this problem might be mitigated if the government
received information from subcontractors directly, fundamental concerns over how the process
will work linger within the Guidance. There are no guarantees that information sharing will be
prohibited given that it is currently an optional enforcement mechanism within the FAR
comments. Firms face a level of insecurity between small margins and the potential that
competitors could force them out of the federal market due to labor violations that include
valuable business intelligence There needs to be a way for the industry to work reasonably with
these guidelines, and the current Guidance does not advance that effort.

V. Due Process Implications

' 1d at 30582,
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Primes and subcontractors must report violations of Labor laws that include administrative
merits determinations; civil 5judgemems, and arbitral awards or decisions that have occurred
within the past three years." The contractors and subcontractors must report even if “underlying
conduct that violated Labor Laws occurred more than three years prior to the date of the
report.”'® Moreover, these groups must report even if the violation is outside of the scope of any
federal procurement.

The scope of this requirement is too broad. Administrative merits determinations encompasses
any complaint from the following:

DOL Wage and Hour division DOL’s OSHA or any state agency designated
to administer an OSHA-approved State Plan

DOL’s Office of Federal Contract Compliance | EEOC

Program

NLRB Federal or state court complaint alleging that
the contractor violated any Labor Law
provision

Any order or finding by an administrative To be determined at a later date—violations of

judge, administrative law judge, or DOL equivalent State labor laws. 7

Administrative Review Board, the OSHRC or
state equivalent, or NLRB which states that
contractor or sub has a violation of Labor laws

These determinations are not limited to “notices or findings issued following adversarial or
adjudicative proceedings...nor limited to notices and findings that are final and unappealable.”'®
Instead, these are notices of complaint without the firm having the benefit of a response to a third
party. This provision forces companies to report on complaints that have not been fully
investigated nor had any judicial oversight. The Fifth Amendment guarantees that no person
shall “be deprived of life, liberty or property, without the due process of law”'® by the federal
government. By allowing federal contracts to be terminated without full judicial proceedings, the
Guidance does exactly what the Fifth Amendment prohibits.

‘While the Department of Labor could counter that the contractors and subcontractors “may
submit any additional information that they believe may be helpful in assessing the violations at
issue (including the fact that the determination has been challenged),”zo this argument ignores the
fact that the LCA has three days to return their determination. In this situation, there may not be
enough time to fully document or investigate claims by either the company or the accusing
agency, or for the LCA or the contracting officer to make a fair assessment of whether the
violation meets the standards to break a contract. Essentially, the contracting officer, if in the
likely event the LCA cannot meet the three day threshold for a determination, must become the
judge on this labor matter. The contracting officer is not suited to this position. They are

5 Id at 30579.

' Id at 30579.

17 1d at 30579,

'8 1d at 30579.

1 U.S. CONST. amend. IV.

¥ Proposed Guidance at 30579.
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specialists in Federal contracting law, not labor law. There is a concern that it will incentivize the
contracting officer to disqualify the contractor or subcontractor rather than take the risk of
censure. This reporting requirement has the potential to cause work slow-downs or stoppage as
these investigations compound upon one another through protests and review.

Conclusions and Recommendations

The engineering services industry is unique in how firms are established, perform time —based
work, selected for the project, and work with each other. Most firms in the industry are small,
specialized, and have a business plan to remain that way to assure performance and reputation.
Most do not have marketing departments, and few if any, have in-house legal counsel. These
factors result in the need for special considerations when trying to ensure appropriate small
business participation in federal procurements.

We ask that the committee consider the following actions for the DOL and FAR Council
Guidance:

¢ Withdraw the proposed Guidance and redraft it to better align with the current process.
e If the Guidance is not withdrawn, then DOL and the FAR Council should do the
following:
o Use the current sources of data that the Federal Government already receives
o Limit the time of applicability to the preceding 12 months
o Limit any triggering violations to those that have reached final adjudication

ACEC and I thank the Committee for the privilege and opportunity to address engineering and
construction industry issues with current DOL and FAR Council Guidance and 1 am pleased to
answer any questions.

ACEC Peacock Testimony 8
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Good afternoon, I am Debbie Norris, Vice President of Human
Resources at Merrick & Company, a federal contractor
headquartered in Greenwood Village, Colorado, just outside Den-
ver. I am pleased to be here today on behalf of the Society for
Human Resource Management, or SHRM, to discuss my significant
concerns with the proposed rule issued by the Federal Acquisition
Regulatory (FAR) Council and guidance issued by the Department
of Labor (DOL) to implement the Executive Order on Fair Pay and
Safe Workplaces.

SHRM and our members have also sent comments to the FAR
Council and to the DOL in response to the proposed rule and guid-
ance. SHRM’s comments were submitted in conjunction with our
affiliate, the Council for Global Immigration (CFGI) and the Col-
lege and University Professional Association for HR (CUPA-HR).

Founded in 1948, SHRM is the world’s largest HR membership
organization devoted to human resource management. SHRM has
more than 575 affiliated chapters within the United States and
more than 275,000 members, a significant percentage of whom
work in organizations that currently hold contracts with the federal
government or seek to enter the federal contracting field.

Merrick & Company is an employee-owned company. We have
been in business for over 60 years and have a broad scope of serv-
ices that we provide to federal and commercial clients. Our primary
federal clients are the departments of Defense, Education, Agri-
culture and Homeland Security; the National Science Foundation;
and the U.S. Antarctic Program. In Fiscal Year 2014 we managed
329 federal contracts. Like many in the contracting community, our
company serves as both a prime contractor and a subcontractor on
various contracts.

Let me first make clear that the President’s goal of providing fair
pay and a safe workplace is a shared goal—after all, who isn’t for
that? In fact, as Vice President of Human Resources at Merrick, I
work to provide a safe workplace and to help make us an employer
of choice—not just because it is the right thing to do but because
it provides us a competitive advantage in our industry. We have
been recognized as a Best Company to Work for in Colorado on five
different occasions. We have also been recognized nationally as a
Best Firm to Work For through the ZweigWhite conference. Our in-
ternship program has been recognized as a Best Practice in the
Denver Metro Area. I mention these awards because, despite the
fact that my company invests significant time and resources on
compliance and creating a sought-after work environment, we be-
lieve the new FAR rules will have a significant and negative im-
pact on our ability to maintain current contracts and compete for
new ones.

As a small business working in the federal contracting world, we
must track a variety of employee size thresholds just to determine
which federal, state, or local laws and regulations apply to us. As
noted before, we not only try to be an employer of choice, but we
also spend a tremendous amount of time ensuring that we are in
compliance with all applicable laws. In addition, we are required
to meet the current FAR requirements in all of our contracting ac-
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tivities and are subject to Defense Contract Audit Agency (DCAA)
audits and pricing requirements. In order to meet DCAA time-
keeping requirements as well as other reporting requirements,
Merrick has invested millions of dollars in a new enterprise system
to track information and meet all of our federal contracting re-
quirements. The existing standards, in which we have invested sig-
nificant resources to ensure compliance, already provide the gov-
ernment with ample information about our fitness as a federal con-
tractor.

The proposed regulations and guidance to implement the Execu-
tive Order on Fair Pay and Safe Workplaces raise many issues for
those of us who work as contractors, especially smaller federal con-
tractors. In my testimony today, I will address key concerns with
the proposals including the role that the newly-created position of
Agency Labor Compliance Advisor (ALCA) will play in the con-
tracting process; the expansive and vague definiti8ons used in the
proposals; the burden of recordkeeping and ongoing reporting re-
quirements; and the damage to relationships between prime and
subcontractors and delay in the contracting process that will result
from these proposals.

First, as described in the DOL guidance, the ALCAs will be lay-
ered onto the existing relationship between Merrick and our con-
tracting officers in order to provide guidance on “whether contrac-
tors’ actions rise to the level of a lack of integrity or business eth-
ics” after reviewing reported violations and assessing whether
those violations are “serious, repeated, willful, or pervasive. ...” The
definition of “violation” used by DOL is expansive. In addition, the
DOL guidance purports to narrow that expansive definition of vio-
lation by excluding violations that are not considered “serious, re-
peated, willful, or pervasive.” The problem with these definitions is
that they are vague as applied to specific situations. On top of what
is already required by individual statutes, DOL has added these
terms and definitions and given a great deal of discretion to the
ALCAs to interpret these terms.

For example, under the proposed definition of “repeated,” a viola-
tion will be deemed a “repeat” violation if the violations are “sub-
stantially similar’—meaning they share “essential elements in
common” but need not be “exactly the same.” Under this definition,
would a Title VII claim for sexual harassment be considered a re-
peat violation if the contractor previously had an Office of Federal
Contract Compliance Programs (OFCCP) show cause notice on a
sex-based hiring discrimination claim? The definitions provide no
clear guidance as to which violations and what number and type
of violations could prevent an employer from contracting with the
government. Contractors are left not knowing with any certainty
what situations will yield a recommendation by the ALCA that a
contractor lacks “integrity and business ethics” or a determination
of “not responsible” by the contracting officer based on that rec-
ommendation.

In addition, ALCAs, by the nature of their duties, will be inter-
preting labor laws at both the federal and state levels. Assigning
federal agency employees the responsibility to not only interpret
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federal law but also state law is curious—particularly given the
complexity of the overlapping and sometimes conflicting state and
federal laws. The federal contractors who are required to interact
with the ALCAs are greatly exposed when they take advice regard-
ing legal compliance with these laws.

For example, can a contractor rely on the advice that the ALCA
provides for compliance and will such reliance constitute a good-
faith defense? It is unclear from the proposed regulations whether
the enforcement agencies will be bound by and follow the same in-
terpretation that the ALCAs provide. If federal contractors are not
able to appeal the determinations of the ALCAs, they are unable
to properly present their views to a neutral body. Small businesses,
in particular, will be at risk since they are less likely to have in-
house legal counsel or access to outside counsel, leaving them com-
pletely reliant on the ALCA’s determination, possibly to their great
detriment. I also believe that adding ALCA review and consultation
with contracting officers onto the process will inevitably lead to
delay in contracting, an issue I will discuss in more depth later.

I am equally, if not more concerned, about the requirement to re-
port non-final agency actions. The proposal requires reporting of
any “administrative merits determination, civil judgment, or arbi-
tral award or decision rendered against [a federal contractor] dur-
ing the preceding three-year period for violations of any of 14 iden-
tified Federal labor laws and executive orders or equivalent State
laws,” although which state laws are implicated by this proposal is
yet undefined.

It is not uncommon for companies to undergo agency investiga-
tions and even be issued a notice of a violation that turns out to
be unfounded. I am concerned that if non-final agency actions are
considered by the ALCA and contracting officer as part of the re-
sponsibility determination, companies like mine could lose a con-
tract as a result of cases or investigations that are not yet final or
are eventually dismissed. For example, in fiscal year 2014, the
Equal Employment Opportunity Commission received 88,778
charges. In that same year, well over half of charges filed were
found to have “no reasonable cause” and less than one-half of one
percent of those charges matured into lawsuits.

An unfortunate outcome of considering non-final agency actions
is that federal contractors will feel pressured to settle a claim, even
if they feel they have done nothing wrong. If a contractor has a big
contract award coming up, it will fear that even an unfounded and
unresolved issue could reflect poorly on it during the decision-mak-
ing process. In our experience, government investigations and proc-
esses typically take a long time to resolve complaints or investiga-
tions.

I would like to offer one example. As a federal contractor,
Merrick files an annual Equal Employment Opportunity, or EEO-
1, report and Affirmative Action Plan. We are audited by the
OFCCP whenever it deems necessary but not on any regular sched-
ule. We are currently part of a desk audit that started in Sep-
tember 2014, and we have provided all requested documentation to
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the agency. After a year, we have still not received a determination
from the OFCCP.

The desk audit takes weeks of preparation and, depending on the
timing of the audit, we may need to complete a mid-year Affirma-
tive Action Plan that requires us to spend many more hours in ad-
dition to hiring a consultant for assistance working on a mid-year
affirmative action plan. In the meantime, if the proposed rule were
to go into effect as drafted, it is not clear to us whether this is a
reportable agency action, although we strongly feel it should not be
reportable. We are concerned that unresolved actions will have a
negative impact on future federal contracts. For these reasons,
SHRM believes that the regulations should only require the report-
ing of final, non-appealable adjudications.

Other major areas of concern are the recordkeeping and ongoing
reporting burdens created by the proposals. Collecting and report-
ing on information deemed a “labor violation” under 14 different
federal laws and an as-yet untold number of state laws will not be
an easy task. This is compounded by the need to oversee the labor
law compliance of our subcontractors. Doing so will require federal
contractors to crate a company-wide, centralized electronic record
of federal, and eventually state, violations over the past three
years. Federal contractors will also have to require their sub-
contractors to collect this data, as well. In addition, contractors will
have to determine, in consultation with the DOL contracting offi-
cers and labor compliance officers, whether a subcontractor is a “re-
sponsible source,” take remedial action when necessary, and report
this information every six months.

Merrick has 18 different offices in eight states and the District
of Columbia as well as offices in Mexico and Canada. We run our
HR department from our headquarters in Colorado, tracking viola-
tions on a corporate-wide basis although other federal contractors
do not currently keep this data in a centralized place. Even though
Merrick collects the information corporate-wide, the proposal places
an additional burden of ensuring that each office is accurately re-
porting this information to us.

Additional compliance and tracking requirements may cause my
company to hire more staff, resulting in costs that will ultimately
be passed on to the federal government. Currently whenever the
OFCCP requests an audit, for example, it means my employees will
work overtime to meet the demanding 30-day requirement to re-
spond. When staff time is directed to responding to compliance re-
quirements, it takes away from the HR department’s focus on the
needs of our employees and meeting our business objectives. Fed-
eral contractors will likely handle this situation in one of two ways:
They will either try to make do with existing staff, which may re-
sult in a failure to meet the contracting obligations, or they will
hire additional staff, which will end up costing the government
more.

The proposed FAR regulations require an employer that has been
awarded a contract to submit information on violations every six
months during the life of the contract in order to determine wheth-
er to permit the contractor to continue performing. The proposed
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regulations, however, do not say when this six-month reporting re-
quirement begins or whether contractors can update the informa-
tion to cover the reporting requirements for all of their contracts
at the same time.

As a federal contractor, Merrick already reports information to
the federal government. Rather than placing additional and dupli-
cative data collecting and reporting requirements on federal con-
tractors, the federal government should seek to use the data is al-
ready collects. The additional and duplicative reporting require-
ments we will force us to find another way to manage compliance
reporting. I doubt that we will have the staff in-house to manage
this and will instead have to hire additional staff to meet the re-
quirements. While it is unlikely we will have any violations since
we have not had any in the past, we still have to track and report
against 14 different federal laws plus state laws that have their
own set of compliance standards.

We are also concerned about the significant delays that these
proposals will cause in the procurement process. Contractors will
be required to report violations occurring within the previous three
years along with the contract proposal, including reports on the
subcontractors within their supply chain. In order to avoid jeopard-
izing the timeliness of their bid or proposal, prime contractors will
have to start very early to collect the information needed from sub-
contractors. The agencies will also have to factor in time for the
ALCA to review and evaluate the reports being provided by all
competitors in a particular procurement, determine when to seek
mitigating information, assess that information, and work with the
contractor, subs, and other enforcement agencies to enter into labor
compliance agreements and make recommendations. Given that
each contracting agency will have only one ALCA to evaluate all
of the disclosures, the process, by design, will take significant time.

When we are trying to negotiate a contract through the con-
tracting officer, it can already take longer than anticipated to get
a working contract. In the meantime, we have employees who are
idle waiting to work. When these employees are not working on
projects, revenue is lost to the organization.

We also believe that the information requested through the pro-
posed rule could damage the relationships between prime contrac-
tors and subcontractors. As a company that has been both a prime
and a sub on different federal contracts, we understand the bur-
dens these proposals crate for both roles. Prime contractors should
not be placed in an enforcement or legal interpretation role; that
should instead be handled directly between subcontractors and the
government. Reporting of a labor violation could be a competitive
advantage to the prime contractors and lead to blacklisting of sub-
contractors. On the other hand, a prime contractor will not want
to do business with a subcontractor with any kind of labor viola-
tion, no matter how minor, because it could slow down the evalua-
tion and awarding of the potential contract or jeopardize the award
of the contract altogether. For these reasons, SHRM believes that
the final regulations should create a process for subcontractors to
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report their violations directly to the government—hopefully
through a process that will not intensify delay.

In conclusion, SHRM believes that the proposals create a vague
and unworkable system that will harm the federal contracting
process and impose requirements on contractors and subcontractors
that are impractical and hugely expensive. For these reasons, we
believe the Executive Order should be withdrawn or substantially
modified.

Again, I appreciate the opportunity to express my concerns with
the proposed rule on behalf of SHRM and our 275,000 members.
The burdens presented by the proposals are substantial. I hope
that the federal government will make modifications to ensure that
businesses, and small businesses in particular, can afford to re-
main federal contractors.
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CAMPAIGN FOR QUALITY CONSTRUCTION iS COMPRISED OF:
FCA INTERNATIONAL (FCA)
INTERNATIONAL COUNCIL OF EMPLOYERS OF BRICKLAYERS AND ALLIED CRAFTWORKERS (ICE)
MECHANICAL CONTRACTORS ASSOCIATION OF AMERICA (MCAA)
NATIONAL ELECTRICAL CONTRACTORS ASSOCIATION (NECA)
SHEET METAL AND AIR CONDITIONING CONTRACTORS’ NATIONAL ASSOCIATION (SMACNA)
THE ASSOCIATION OF UNION CONSTRUCTORS (TAUC)

Statement in Support of the Fair Pay and Safe Workplaces Executive Order 13673

The FCA International {FCA)}, the International Councit of Employers of Bricklayers and Allied
Craftworkers (ICE), the Mechanical Contractors Association of America {MCAA), the National Electrical
Contractors Association {NECA), the Sheet Metal and Air Conditioning Contractors” National Association
{SMACNA), and The Association of Union Constructors {TAUC) allied together as the Campaign for
Quality Construction {CQC) all support the goals Administration’s Fair Pay and Safe Workplaces
Executive Order 13673 (EQ} in virtually all respects. We have several suggestions for administrative
implementation improvements set out below. CQC’s purpose is to work with Congress and the
regulatory agencies to achieve a workable set of procedures to achieve the laudabie goals of the EO,
raising the qualification standards in the Federal market and attracting back in top quality performers.
CQC acknowledges the added complexity of the pre-award eligibility screening procedures, but supports
the judgment that the aims of the policy are worthy of exploring and implementing new and innovative
approaches to improve Federal market performance.

The six specialty construction employer associations in our Campaign for Quality Construction {CQC)
coalition represent more than 20,000 specialty construction employers, which perform large scope
construction projects in public and private construction markets nationwide. CQC firms operate as both
prime contractors and subcontractors on commercial, institutional and industrial facility projects of all
types, performing mechanical, electrical, plumbing, sheet metal, steel erection, equipment and tool
instaliation, bricklaying and stone work, glazing, drywall and floor finishing, painting, architectural metal
and glass installation, and interior finishing aspects of all those types of projects. CQC members
operate both as prime contractors and subcontractors on direct Federal construction projects for the full
range of Federal Defense and Civilian agencies. CQC employers employ the full range of skilled
construction civil and building construction craft workers, including painters, plumbers, pipe fitters, hvac
technicians, electricians, sheet metal workers, iron workers, boilermakers, bricklayers, cement masons,
as well as carpenters, laborers, and equipment operators. Employment relations with these skilled
crafts are governed through use of multiemployer collective bargaining agreements, both national and
local, which also include health and welfare, defined benefit pension, and joint apprenticeship and
training programs building and maintaining the high skill production craft base in the industry overall.

CQC Statement on E013673, 9/29/15 Page 2
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Bottom line: CQC respectfuily contests the title of the hearing — “blacklisting” — as clearly pejorative,
and unwarranted by any fair analysis of EO13673 and current regulatory safeguards. CQC suggests this
title as a better description of EO 13673: “Serving the taxpayers well with improved Federal contract
economy, efficiency, and performance through more discerning and uniform Federal prime contractor
and subcontractor selection procedures.” Similarly, CQC respectfully submits there are no questions of
innocence or guilt for small business contractors posed by E013673 —only benefits accruing from
improved competitive conditions for legally compliant small business firms — and all others too -
competing in the Federal marketplace.

The EQ provides more complete and uniform prime contractor and subcontractor protections in the
responsibility determination process than are currently available under current Federal Acquisition
Regulation (FAR) screening procedures under FAR Part 9. Employers — primes and subs have more
rights, remedies and redress for non-responsibility determinations based on lack of integrity or business
ethics under the EO than the current FAR procedures specifically provide. if implemented as suggested
below, the EO procedures will offer even greater protections, and thereby immeasurably improve the
responsibility determination process for the benefit of agency construction programs, the taxpayers,
and legally compliant prime contractors and subcontractors.

The EQ is sound public contract administration proprietary policy - CQC also looks forward to working
closely with the Congress in this hearing and the Administration in designing implementing regulations
that achieve the full intended benefits of the Order for contracting agencies and their construction
projects, as well as the intended benefits for the taxpayers and the public overall by achieving superior
project performance. CQC will continue to analyze and comment on EO 13673 implementation
procedures to ensure that the implementation is fair to the superior and proven prime contractors and
subcontractors competing to win work on Federal projects to bring those projects routinely to successful
project completion,

€QC’s perspective is multidimensional — accounting for prime contractor and subcontractor roles
together - Many of CQC’s member firms perform direct Federal construction projects across the
country, either as prime contractors or subcontractors, at various times on different projects as one or
the other, so CQC’s perspectives on Federal procurement issues are multi-dimensional. What CQC
recommends for prime contractors, impacts our role as subcontractors; and similarly, what we
recommend for subcontractors, our members must implement when acting as prime contractors. No
other group commenting on procurement and labor policy implementation brings that multidimensional
perspective as fully.

The EQ promotes high workforce standards for the benefit of the public project owner ~ the taxpayers
- CQC member firms perform jobsite construction work under collective bargaining agreements with

CQC Statement on EQ13673, 9/29/15 Page 3
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building trades-represented employees. Our pay, benefits, and safety practices fully address and met
the goals of EO 13673. Our safety training and workforce development programs are recognized
industry wide — private sector owners, such as the Construction Users Roundtable (CURT) (which
includes Federal agency participation) even advocate contractor prequalification screening for adequate
safety and workforce development records and programs.

CQC member firm workforce development policies, from joint training and apprenticeship programs,
innovative military recruitment and on-base accelerated training programs, through to our top-flight
pay, health, and pension benefit programs lead the industry. Our clients get the benefit of those high-
value systems in first rate technical performance by the highly skilled professional technicians our joint
labor/management apprenticeship/journeyman training systems turn out. In addition, CQC associations
provide up-to-date, ongoing business administration, technology, supervisory and safety training to our
member companies that also compound the performance premium that CQC member firms and their
employees deliver to both public and private sector clients in the US and Canada.

The EO complements a number of other key government proprietary interests - CQC has long
supported direct Federal procurement policies that raise the competitive bar in the market for Federal
construction projects. CQC members firms benefit along with the Federal agencies and taxpayers when
the market qualification and performance standards are high. Experienced project owners in both the
public and private sectors increasingly rely on procurement policies that guard against the significant
risk of contracting with marginal business partners — prime contractors and subcontractors - whose track
records on legal compliance and problem-plagued jobs warrant careful screening and contracting
safeguards.

CQC supports public project prevailing wage policies as a sound proprietary business judgment by public
owners, and public agencies project labor agreement policies for the same reasons - the public owner’s
sound business judgments must be encouraged and respected. CQC has long been on record with full
support of legislative and regulatory efforts to stanch the rampant abuse of misclassification of
employees as independent contractors in the construction industry. Similarly, CQC was in the lead
among only a few industry groups that supported a precursor of EO 13673, the Contractors and Federal
Spending Accountability Act (Section 872 of the 2008 National Defense Authorization Act), which began
the contractors legal compliance database that is now the Federal Awardee Performance and Integrity
Information System {FAPIS) that is key to the operation of the policies of EO 13673.

CQC was instrumental in rebutting the exaggerated claims of “blacklisting” back when the measure
passed in 2008. CQC pointed out then, as it does in this statement, that EO 13673 preserves the
Contracting Officer’s discretion to make responsibility determinations in the exercise of the CO’s best
professional judgment of whether the prospective awardee is capable of performing the project as

CQC Statement on £EO13673, 9/29/15 Page 4
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proposed. The Contracting Officer’s contracting warrant empowers the CO to make that proprietary
judgment - nothing in EO 13673 changes that standard. If anything, the EO may be said to rein in that
discretion somewhat by providing new review, remedies and redress for prime contractors and
subcontractors whose legal compliance records may initially warrant an ineligibility determination based
on fack of integrity or business ethics. The EO procedures in this respect are more permissive for firms
that would question an initial ineligibility determination. In that sense, the EO provides transparency
and uniformity where it does not now fully exist in FAR Part 9 procedures. Taken in that light, the EO
can be characterized as the antithesis of a blacklisting provision. Similarly, the specific list of legal
compliance review items is no more expansive than current FAR procedures permit for business ethics
and legal compliance integrity eligibility determinations. While it is true that the 6-month updated
certification requirement is new — it too might be fairly characterized as sound proprietary contract
administration vigilance.

In summary, CQC does not presume that Contracting Officers are predisposed to abuses of issuing
unwarranted non-responsibility determinations. if anything, the record of past reports shows that haste
in making awards has led to overlooking problematic performance records. The CO’s mission is to
successfully complete the project — the EO should be interpreted to be in entire accord with that aim. If
anything, the EO should be characterized as adding Labor Compliance Advisor reviews to guard against
unwarranted ineligibility determinations. Also, a fair assessment of the EO would grant that it is much in
line with best practices in the private sector, where private sector project owners are careful to
prequalify top performing firms on the basis of contract and legal compliance performance
backgrounds. To the extent possible, EO 13673 would have direct Federal agencies exercise the same
proprietary contract eligibility judgments that are routine in the private sector.

Finally, CQC, along with many other industry groups, has long condemned the practice of post-award
subcontract bid shopping and bid peddling on public contract awards, and has long sought
implementation of a simple and proven sub bid listing procedure on direct Federal contractor selection
procedures to guard against the unethical practice of post-award bid shopping and peddling that all too
frequently impairs successful project completion. So, in this sense, with the recommendations below on
consolidating the subcontractor eligibility screening process at the time of prime contract award, the £O
would also promote a sound and proven subcontractor pre-award naming procedure as a way to better
ensure successful implementation of the EO.

€QC comments on requlatory approaches to ensure full effectiveness of the EO policy - CQC’s
experienced construction project professionals, who have experience as both primes and subcontractors
~ have reviewed E013673 and are in full support of its aims and purposes, and are eager to provide their
expertise and analysis in helping to propose implementing procedures that achieve the intended
purposes of the EO ~ to raise the competitive bar in the Federal marketplace for the benefit of the
government and the taxpayers.
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To fully achieve the primary purpose of the EQ’ main procedure, to carefully and effectively screen the
legal compliance records of prospective prime contractors and subcontractors, some innovative
approaches should be considered fully in line with existing Federal Acquisition Regulatory policy: in FAR
Part 1, promoting Acquisition Team contracting with superior performance teams and conducting
business with integrity, fairness and openness {FAR Part 1.102}; in FAR Part 3’s emphasis on contractor
business ethics, and proscriptions against contractor’s buying in to contracts; and FAR Part 9,
reservation of contracting officer discretion to make independent subcontractor responsibility
determinations.

€QC recommends a requlatory approach that would consolidate the leqal compliance screening
process for both prime contractors and subcontractors in Section 2 of the EO - The EO requires the
prime contractor to make the legal compliance representation/certification to the Contracting Officer in
the post-award responsibility determination process, and then to flow down that requirement so that
prime contractors require the parallel representation/certification from covered subcontractors to the
prime contractor before award of each subcontract under a covered prime contract. The £EO says the
Labor Compliance Advisor {LCA) shall be available, where appropriate, to assist the prime contractor in
assessing subcontractor certifications. We suggest that this process may present some risks to
successful project performance that can be avoided in regulations. The problem is that subcontractors
who are awarded subcontracts in the middle or late stages of the project may not gualify, necessitating
substitutions mid project or later, with the risk of project delays and perhaps claims for increased costs
because of the late ineligibility determination. Unscrupulous prime contractors might misapply the
eligibility criteria in order to change originally accepted subcontract prices or terms. Also, there is the
question of uniformity of application of criteria if the primes are exercising judgments that are not in
line with the agency LCA standards, and there are project ramifications because of that variation. The
EO says only the LCA shall be available to the prime to help with its responsibility determination of the
subcontractor —it’s not required. Similarly, the discipline of reporting accuracy may be different when
subcontractors are making representations to the prime contractor, as compared with when the prime
contractor is making representations to the contracting officer. If False Claims Act discipline applies to
the prime contract representations but not the subcontractor representations, then there also may be
negative project consequences that could be avoided if regulations were to require all representations

to be made to the agency. This would avoid any risk there might be of vicarious liability on the prime
contractor for inaccurate subcontractor representations, or inconsistent application of legal compliance
evaluation criteria. Moreover, this would provide equitable and equal protection for prime contractors
and subcontractors, in those instances where courts and contract bid protest authorities alfow
businesses that are denied public contracts on the basis of a lack of integrity or business ethics some
due process protections in challenging those adverse determinations.
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Adopt proven public contracting requlatory approaches to stem persistent bidding abuses and fully
and consistently implement the objectives of EO 13673 - The regulatory approach that would help avoid
these issues would be to require covered subcontractor naming on ali manner of direct Federal prime
contractor selections procedures — FAR Part 14 low-bid selections, FAR Part 15, negotiated trade-off,
and low-price/technically-acceptable {LPTA) procedures, and multiple award task order [(MATOC) and
indefinite delivery/indefinite quantity (IDIQ) contracting vehicles. So, if the apparently successful
offeror/bidder prime contractor had to list/name the major covered subcontractors in its successfui
bid/offer, then the Contracting Officer could evaluate both the prime and the covered subcontractors in
the initial responsibility determination process. The LCA could be deployed at one time to ensure
uniform application of eligibility criteria for all performing contractors on the project. The prime
contractor would be relieved of the burden of applying the technical and legalistic evaluation of all
covered subcontractors, and thereby would avoid question of fairness and liability for mistakes in that
evaluation of the subcontractors. The subcontractor certification would be made to the agency and not
the prime contractor. The False Claims Act discipline would be the same for all performing contractors
on the project. The regulations would have to make necessary accommodations for late performing
subcontractors who incur disqualifying events in the time between the initial responsibility
determination and the time of the award of the subcontract, but the earlier eligibility screening for all
would help avoid otherwise detectable surprise disqualifications later in the project. Contract equitable
adjustments would have to be made in the event the prime is not responsible for a late and warranted
subcontractor ineligibility determination.

Other aspects of EQ 13673; independent contractor classification notices — CQC also supports the
laudable aims of the Executive Order seeking to stem worker misclassification. Rampant
misclassification of employees as independent contractors is the scourge of fair competition in the
construction industry and lead to abuses under other laws in both public and private sector markets.
The Order’s notice provisions are good, but just one step among many more needed to address the
serious abuse of worker misclassification for the overall benefit of the industry, public and private
owners, and the taxpayers generally.

Attachments:
Campaign for Quality Construction Comments on E013673 to the FAR Council and Labor Department,
August 26, 2015, and

Mechanical Contractors Association of America (MCAA) letter to the Secretary of Labor and Director of
Office of Management and Budget on implementation of E013673, April 21, 2015
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General Services Administration Ms. Tiffany Jones

Regulatory Secretariat (MVCB) U.S. Department of Labor
Attention: Ms. Flowers 5-2312

1800 F Street, NW 200 Constitution Avenue, NW
Washington, DC 20405 Washington, DC 20210

FAR Case 2014-025 ZIRN 1290-ZA02

August 26, 2015

Subject: Comments on Executive Order 13673, Fair Pay and Safe Workplaces (79 FR 45309, Auqust 5,

2014} to GSA on proposed Federal Acquisition Regulations at 80 FR 30548, May 28, 2015, and
Proposed Labor Department Guidance on EQ13673 at 80 FR30574, May 28, 2015 (Submitted by mail

and by e-mail through www.requlations.gov)

Dear Ms. Flowers and Ms. Jones:

Following are comments on the proposed regulations and guidance on Executive Order 13673 published
by your respective agencies on May 28, 2015.

These comments are filed on behalf of a coalition of national construction employer associations, called
the Campaign for Quality Construction, which is comprised of: FCAlnternational (FCA), the International
Council of Employers of Bricklayers and Allied Craft Workers (ICE-BAC); the Mechanical Contractors
Association of America (MCAAY); the National Electrical Contractors Association (NECA); the Sheet Metal
and Air Conditioning Contractors’ National Association (SMACNAY); and The Association of Union
Constructors {TAUC)

The six specialty construction employer associations in our Campaign for Quality Construction (CQC)
coalition represent more than 20,000 specialty construction employers, which perform large scope
construction projects in public and private construction markets nationwide. CQC firms operate as both
prime contractors and subcontractors on commercial, institutional and industrial facility projects of all
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types, performing mechanical, electrical, plumbing, sheet metal, steel erection, equipment and tool
installation, and painting, architectural metal and glass and interior finishing aspects of all those types of
projects. CQC members operate both as prime contractors and subcontractors on direct Federal
construction projects for the full range of Federal Defense and Civilian agencies. CQC employers employ
the full range of skilled construction civil and building construction craft workers, including painters,
plumbers, pipe fitters, hvac technicians, electricians, sheet metal workers, iron workers, boilermakers,
bricklayers, cement masons, glaziers, drywall and flooring finishers, as well as carpenters, laborers, and
equipment operators. Employment relations with these skilled crafts are governed through use of
multiemployer collective bargaining agreements, both national and local, which also include health and
welfare, defined benefit pension, and joint apprenticeship and training programs building and
maintaining the high skill production craft base in the industry overall.

€QC comments are aimed at helping the FAR Council and Dol to establish a tenable and workable
construction prime contractor and subcontractor responsibility screening process that improves
competition for Federal construction projects, and increases the likelihood of successful project
completions for Federal agency programs and for the direct benefit of the taxpayers. CQC has identified
a number of key elements for changes to the proposed regulations that are necessary for EO13673 to
achieve its stated goals, as enumerated below.

1. The legal compliance assessment of all covered construction prime contractors and subcontractors
must be conducted by the government agency - the Labor Department and the agency Labor
Compliance Advisor {LCA} in collaboration in some fashion, with the ultimate decision making
responsibility and discretion continuing to reside in the Contracting Officer’s warrant to make
affirmative responsibility determinations. The legal compliance assessment of the prime
contractor and all covered subcontractors also should all be performed at the same time in the
pre-award responsibility determination phase of the project — not at the time of subcontract
execution.

CQC submits that the optional approach adopted in the proposed regulations to allow the prime
contractor discretion to require covered subcontractors to submit their legal compliance certifications to
the Labor Department for review should be made mandatory for construction contracts for all covered
subcontractors (first tier and lower tier subs). The prime also shouid not be allowed to delegate flow-
down certification review to subcontractors for them to assess the legal compliance of lower tier
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subcontractors. And, the Dol assessment of all covered subcontractors should be performed at the
samae time as the assessment of the prime contractor — in the pre-award responsibility process to
minimize the impact of ineligibility decisions coming later in the project — disrupting successful project
completion and increasing chances for project delay, claims, cost overruns and disputes. The
subcontractor naming and review process likewise would apply to all contractor selection methods —
low-bid, competitive negotiations trade-off methods (best value}, low-price/technically acceptable
{LPTA), and indefinite delivery/indefinite quantity {IDIQ), and, multiple award task order contracting
methods (MATOC).

The reasons for this necessary change are many. We agree with the Congressional comments asserting
that the legal compliance assessments of both primes and subs are an inherently governmental function
{House of Representatives comments, page 2). We also agree with comment that the legal compliance
assessment and mediation between arms-length business partners in an ordinary commercial
contracting context is wholly inappropriate (Jenner & Block comments, page 21.}. Furthermore, the
proposed attenuated, flow-down legal compliance assessments throughout the time schedule of the
project is rife with opportunities for inconsistent application of the very complex legal standards in the
Dol proposed guidance. If primes were allowed to asses subcontractors throughout the course of the
project at the time each successive subcontract is signed, and then also were allowed to delegate that
assessment to subs to assess their covered lower tier subcontractors, the opportunities for inconsistent
application of the EO standards, and for other mischance, mistakes and misapplication, and consequent
project claims, delays, cost increases and other disputes would abound. Similarly, the risks of
opportunistic post-award price or other subcontract term and conditions renegotiations in the legal
compliance review process also can’t be discounted.

Consolidated agency review of all covered firms at the beginning of the process also would bring
uniform False Claims Act discipline to the certification process at all contracting tiers. Moreover,
because the proposed regulations currently put the legal compliance assessment risk and burden on
primes and subcontractors, they may be counterproductive to the aims of E013673, and have the effect
of driving competitors out of the market, fearing claims, disputes, and potential liability for either
challenged stringent or lax application of the hyper complex legal judgments called for in the Labor
Department Guidance, Some number of otherwise well qualified and responsible firms may abjure
competing for Federal projects altogether, as either primes or subs, wanting to stay out of the legal
business and focus on their business strengths — building projects.
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We should note that construction project supervision and contracting personnel are not trained in law,
most often they are former skilled craft workers and project engineers and estimators — builders in one
way or another — not lawyers, by choice. One need only skim through the proposed Labor Department
guidance to fully apprehend the impossibility of achieving consistent EO13673 standards relying on field
supervision assessments. It is immediately apparent that construction project contracting personnel are
wholly ill-equipped to assess whether another company’s Title Vil adverse impact violations are
disqualifying under E013673 standards, or how to discern culpable Title Vil workplace harassment from
every day jobsite horseplay or shop talk. The legal case reporters themselves are replete with examples
of even judges having difficulty mastering the intricacies of Title VIl Uniform Guidelines of Employee
Selection Procedures and how to assess the disqualifying potential of a serious or not- so- serious
employment screening adverse impact claim or violation. 1t is patently contrary to the goal of consistent
application called for by Section 4 of EO13673 to ask private sector project superintendents/engineers
or any other private sector contracting personnel to make the hyper legalistic governmental judgments
called for in the Dol. proposed Guidance.

The support for revising the proposed regulations to require the Labor Department and LCA to assess
both the prime and covered subs in the pre-award responsibility determination process can be
grounded in the terms of EO13673, as well as other aspects of the proposed regulations calling for
comments on how to reduce the burden of the EO on business and small business. Certainly, having the
government accept the burden of applying the Labor Department guidance would be a big relief to both
primes and subs, and achieve the aim of consistency called for in the terms of the EO itself in Sections 4
and 7.

Moreover, other provisions of the Federal Acquisition Regulations strongly support this necessary
change to the proposal, primarily FAR Part 9.104-4(b) - “When it is in the Government’s interest to do
50, the contracting officer may directly determine a prospective subcontractor’s responsibility {e.g.,
when the prospective contract involves medical supplies, urgent requirements, or substantial
subcontracting). In this case, the same standards used to determine a prime contractor’s responsibility
shall be used by the Government to determine subcontractor responsibility.” [Emphasis added])

it should be noted that most construction contract project awards of any significant scope involve a
predominate scope of the project let out in subcontract awards ~ satisfying the parenthetical example in
FAR Part 9.104-4(b) entirely.
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Also, the proposed FAR rule Regulatory Flexibility analysis on this point is somewhat misleading. On the
subcontractor flow-down reporting on page 30563, seemingly dismissing the efficacy of having the
Labor Department assess the subcontractors legal compliance, the analysis says: “Another alternative
would be to have the subcontractor report the information to Dol and inform the prime. However, the
prime has to make a subcontractor responsibility determination and without this information may not
be able to complete their analysis for the determination.”

That statement overstates the requirements of the FAR in Part 9.104-4(a}, which says only that:
“Generally, prospective prime contractors are responsible for determining the responsibility of their
respective subcontractors (but see 9.405 and 9.405-2 regarding debarred, ineligible or suspended firms).
Determinations of prospective subcontractor responsibility may affect the Government’s determination
of the prospective prime contractor's responsibility. A prospective contractor may be required to
provide written evidence of a proposed subcontractor’s responsibility.” {Emphasis added]

Taken on its face, FAR Part 9.104.4 (a} is a rather permissive, “general” statement that a prime has
responsibility for qualifying its subcontractors — it is not a hard-and-fast, specific requirement as the
regulatory analysis seems to suggest. And, in any case, having the CO/LCA provide the legal compliance
screening would not necessarily interfere with any other type of responsibility screening the prime may
conduct of subs ~ if it chooses to do so.

Other provisions in the FAR too may support the consolidated pre-award agency legal compliance
screening of primes and subcontractors. For example, FAR Part 1 often is cited for the premise that
practices that are not specifically prohibited in the FAR are permissible for agencies. And, there may be
other direct examples of prime and subcontractor screening by other agencies, for example, the Office
of Federal Contract Compliance Programs {OFCCP) pre-award screening of prime contractor and
subcontractor compliance with EQ11246 affirmative action requirements.

As to common objections to the type of agency screening called for above, several are typical and
unpersuasive in the context of E013673. The proposed rules, in currently reserving an option for the
prime to direct the subcontractor to deliver the certification to Dol and then have the subcontractor
report the Dol. recommendation back to the prime would seem to be some indirect deference to the
time-worn concept of privity of contract. That conceptual restraint is typically now observed in the
breach in many ways in advanced public construction contracting methods, with BiM modeling,
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integrated project delivery contracting methods combining all firms in a collaborative contracting model,
prime and subcontract teams selection and many other examples, including the highly evolved Federal
contract subcontract payment clause too serving as examples of “privity” constraints being removed to
improve contracting performance. (See, Integration at its Finest: Success in High-Performance Building
Design and Project Delivery in the Federal Sector, U.S General Services Administration, Office of High —
Performance Green Buildings, Research Report April 14, 2015.) Also, there is a consensus that public
agency prequalification of primes and subcontractor does not contravene requirements of full and open
competition, (See, Fair Pay and Safe Workplaces Executive Order: Questions and Answers,
Congressional Research Service, 7-5700, July 15, 2015, citing Ralph C. Nash, ir., Prequalification: Can it
Be Used to Improve the Procurement Process, 10 Nash & Cibinic Report Sec 16, April 1996 — “[The
Competition in Contracting Act] provisions here have generally been seen to limit (although not
prohibit) the use of prequalification by federal agencies.”) In summary, prequalification of prime
contractors and subcontractors in the private sector and public agencies outside the Federal sector are
in fact very common — legal compliance reviews are routinely a part of those prequalification rating
systems. See, Prequalification of Contractors by State and Local Agencies: Legol Standards and
Procedural Traps, American Bar Association, Construction Lawyer, Vol. 27, No. 2. Spring 2007.) For sure,
there are significant differences between a prequalification process, and responsibility determination
reviews of successful bidders/offerors, but the establishment of the dedicated GSA website for this
process is a start in melding the two. The scope of that work for a purchasing system as vast as the U.S
Government is challenging, but altogether necessary, and would almost certainly be cost effective in
spurring significant improvements in competition for Federal projects and promoting more consistent
successful project completions.

2. Support for paycheck transparency provisions.

The CQC supports the paycheck transparency provisions of the E013673 as they pertain to notices to
independent contractors. This is entirely in line with CQC’s long held policy views and initiatives to stem
worker misclassification in the construction industry, which has become the bane of fair competition in
the industry in public and private sector that must be addressed in a variety of ways, including actions
such as EO13673.

3. The proposed regulations should clarify that the prime contractor’s legal compliance certification
is required after it wins the contract selection competition, not in its initial offer.
EQ13673 by its terms (Section 2) requires agency solicitations to notify offerors that they will be
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required to make legal compliance certifications in the pre-award process {which usually means the
contractor responsibility determination process), that is, after successful competition for the contract
award. However, the proposed regulations (Subsection 22.2004-1) interprets this to mean that offerors
must provide the legal compliance certification earlier, that is, with their initial offer, before they win
the project. As that may risk the impartiality of the negotiated selection process because of an early
indication of legal issues entering into the selection/competitive negotiations decisions, the regulation
should be amended so that the certification should be required only after completion of the competition
for contract award in the responsibility determination review of the successful offeror or low bidder.
While this may not currently be the practice with respect to the other contractor responsibility
certifications under FAR Part 9-104-5 and Part 52.209-5, it may still be appropriate for legal compliance
certifications to be collected post offer, as provided in FAR Part 9.105-1.

4. The definition of “administrative merits determinations” should be pared back to include only
final agency determinations; arbitral award definition should be clarified.
Paring back the “administrative merits determinations” to include only final agency decisions (removing
initial NLRB unfair labor practice complaints, and EEOC right to sue letters, for example) would achieve a
more equitable assessment of contractor and subcontractor responsibility, on proven records,
improving the operation and durability of the EO, and diminishing the attacks on the fairness of the
concept, without substantially impairing the goals of the EO, which is culling out truly non-responsible
firms based on their established records. Similarly, the EO should clarify that arbitral decisions bearing
on collective bargaining issues that don’t amount to statutory violations should be expressly excluded
for reporting and LCA/CO consideration. Arbiter awards pertaining to ordinary collective bargaining
agreement terms and conditions disputes are not the types of violations that denote any integrity or
business ethics issues — and merely reflect good faith disputes about how to implement complex labor
agreement working terms and conditions by workforce supervision at the jobsite.

5. Expand and clarify Contracting Officer possible responses to LCA recommendations.

The provisions of the scope of possible Contracting Officer responses to the Labor Compliance Advisor’s
recommendations pertaining to a prime contractors compliance review in proposed pre-award
{subsection 22.2004-2 (b}{4}, and post-award (subsection 22.2004-3(b}{4) procedures), and paralie!
provisions relating to prime contractor reviews of subcontractors records (in the event the final
regulations continue to reflect the flawed flow-down process argued against in Point 1 above), should
be expanded to include an optional response of the CO to an adverse LCA recommendation to permit an
award to the firm despite the LCA’s negative assessment. The current list of CO response options says
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the response actions may include certain negative actions in response to a negative LCA
recommendation, but it is only weakly implied that the Contracting Officer retains business interest
proprietary discretion to make a positive responsibility determination over an adverse LCA
recommendation. The new provision should give greater weight to the discretion the Contracting Officer
currently has to make a judgment in the Government’s best interest, based on objective criteria, such as
satisfactory past performance in spite of some legal compliance issues, if justified in writing by the
Contracting Officer to be in the government’s best interest based on verifiable objective criteria. There is
no express term in Executive Order 13673 that would override the Contracting Officer’s discretion to act
contrary to the recommendation of the LCA if it is in the Government's interest to do so.

Respectfully submitted on behalf of the Campaign for Quality Construction, comprised of:
* FCAlnternational (FCA}
» International Council of Employers of Bricklayers and Allied Craft Workers (ICE-BAC)
« Mechanical Contractors Association of America (MCAA)

» National Electrical Contractors Association {(NECA)
* Sheet Metal and Air Conditioning Contractors’ National Association (SMACNA)
*  The Association of Union Constructors (TAUC)
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Mechanicu {ontrodioss Assoeiation

of Americe
April 21, 2015
The Honorable Thomas E. Perez The Honorable Shaun Donovan
Secretary Director
US Department of Labor Office of Management and Budget
200 Constitution Avenue, NW 725 17" Street, NW
Washington, DC 20210 Washington, DC 20530

Subject: Construction industry groups’ support for regulatory implementation of
Executive Order 13673

Dear Secretary Perez and Director Donovan:

On April 15, 2015 the Ranking Members of the House Committee on Education and the
Workforce and the Committee on Oversight and Government Reform, Representative Robert C.
Scott and Representative Elijah E. Cummings respectively, wrote a letter to you urging
expeditious regulatory implementation of the Administration’s Fair Pay and Safe Workplaces
EO13673. That letter referenced the support of the Mechanical Contractors Association of
America (MCAA) for the policy aims underlying the EO, and the accompanying Congressional
press release also highlighted the backing of several other construction industry associations.

Attached below is a statement for the record that MCAA and the other groups that support
EO13673, combined in an alliance called the Quality Construction Alliance, submitted for the
record of the hearing conducted by the Committee on Education and the Workforce on February
25,2015. In the statement, the QCA groups express support for the policy aims of EO13673,
and note some necessary regulatory changes in the Federal Acquisition Regulations pertaining to
prime contractor and subcontractor responsibility determination procedures to make sure the EO
is implemented most effectively.

In summary, QCA recommends that the legal compliance certification review for both prime
contractors and major subcontractors be conducted by the Contracting Officer (CO) and Labor
Contract Advisor (LCA) at the same time in the prime contract FAR Part 9 pre-award
responsibility determination process for either FAR Part 14 low-bid selections, or FAR Part 15
negotiated selection decisions for construction project awards. Specifically, QCA recommends
using the existing policy of FAR Part 9-104-4(b) permitting CO review of the subcontractor’s
responsibility when it is in the Government’s interest to do so.

There is ample policy authority to allow OMB/OFPP to make the regulatory changes requiring
CO/LCA review of major subcontractor legal compliance certifications in the Government’s
interest of effective implementation of EO13673. As the QCA statement points out, the current
flow-down scheme, requiring an attenuated eligibility screening process by the prime of all subs
at the time of subcontract awards, is rife with the potential for misapplication of the standards by
the prime contractor, and then late ineligibility determinations and subcontractor substitutions,
with attendant claims, disputes, and project delays, and cost overruns. Moreover, the flow-down
eligibility screening process presents too many opportunities for post-award renegotiation of
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subcontract price and other terms and conditions of performance in the legal compliance review
discussions, all to the detriment of successful project completions and the taxpayers’ interest in
reducing project delays, disputes, claims, and post-award cost increases and cost overruns.

MCAA and the QCA support the aims and purposes of EO13673, as we believe high legal
compliance standards in the market for direct Federal construction prime contracts and
subcontracts will attract back in quality providers who will perform contracts successfully
because of their respect for full legal compliance in project execution. But, in order to achieve
that laudable aim, the regulatory procedures must anticipate some obvious problems and exercise
regulatory prudence in adopting new and proven prime contractor and subcontractor selection
procedures that also will advance the aims of EO13673.

The QCA statement also emphasizes that our members who often perform as prime contractors
as well will benefit by the consolidated CO/LCA review of both the prime and major subs at the
same time and in the same procedure. With this consolidated agency review, the prime
contractor can avoid the liability for claims and disputes relating to the misapplication of the
eligibility screening criteria on a pass-through basis, either for misapplication of the criteria ina
permissive way or suffering claims and disputes relating to a challenged subcontractor
ineligibility determinations. In that way, the project will benefit by the elimination of disputes,
and the Government will be able to more readily establish uniform application of the legal
compliance eligibility criteria on an agency-wide basis.

Thank you for considering the policy recommendations of the QCA in the interest of achieving
the full construction project performance gains envisioned by the Government’s sound
proprietary policy aims underlying EO13673. Please contact me if you have questions pertaining
to the QCA recommendations.

Respectfully submitted,

g@ /t(ehw?/
John McNerney, General Counsel
MCAA

~

Attachment: Statement in Support of the Fair Pay and Safe Workplaces Executive Order 13673

cc:
The Honorable Robert C. Scott, Ranking Member, House Committee on Education and the
Workforce, and

The Honorable Elijah E. Cummings, Ranking Member, House Committee on Oversight and
Government Reform
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

www.whitehouse.gov/omb

TESTIMONY OF ANNE E. RUNG
ADMINISTRATOR FOR FEDERAL PROCUREMENT POLICY
OFFICE OF MANAGEMENT AND BUDGET

BEFORE THE SUBCOMMITTEE ON CONTRACTING AND
WORKFORCE AND

INVESTIGATIONS, OVERSIGHT, AND REGULATIONS
COMMITTEE ON SMALL BUSINESS
UNITED STATES HOUSE OF REPRESENTATIVES

September 29, 2015

Chairman Hanna, Ranking Member Takai, Chairman Hardy,
Ranking Member Adams and Members of the Subcommittees,
thank you for the opportunity to appear before you today and dis-
cuss the Administration’s implementation of Executive Order (E.O.)
13673, Fair Pay and Safe Workplaces. My comments today will pri-
marily focus on actions being taken by the Federal Acquisition Reg-
ulatory Council (FAR Council), which I chair as Administrator of
the Office of Federal Procurement Policy (OFPP).

It is important to emphasize at the outset that OFPP and the
FAR Council have been working in close partnership with the De-
partment of Labor (DOL) on rules and guidance to implement E.O.
13673. Our respective organizations are fully committed to imple-
menting the E.O. in a manner that is clear, fair, and effective, and
have been actively seeking feedback from stakeholders since
issuance of the E.O. more than a year ago. We did this to ensure
that we had sufficient information and insight from stakeholders,
including small businesses, to achieve these goals. As part of this
outreach, my office took part in a roundtable held this summer by
the Small Business Administration’s (SBA) Office of Advocacy to
hear the small business’s views on DOL’s proposed guidance and
the proposed change to the Federal Acquisition Regulation (FAR)
published in the Federal Register on May 28, 2015.

E.O. 13673 is designed to improve contractor compliance with
labor laws in order to increase economy and efficiency in Federal
contracting. As section 1 of the E.O. explains, contractors that con-
sistently adhere to labor laws are more likely to have workplace
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practices that enhance productivity and deliver goods and services
to the Federal Government in a timely, predictable, and satisfac-
tory fashion, While the vast majority of Federal contractors abide
by labor laws, studies conducted by the Government Accountability
Office, the Senate Health, Education, Labor and Pensions Com-
mittee, and the Center for American Progress (CAP) suggest that
a significant percentage of the most egregious labor violations iden-
tified in recent years have been regarding companies that received
Federal contracts. In addition, CAP and studies performed by oth-
ers have found a nexus between companies with labor violations
and significant performance problems on Government contracts.

In recent years, important steps have been taken by this Admin-
istration to better protect taxpayers from the waste and abuse that
comes from doing business with contractors that are not respon-
sible sources. These steps include the deployment of the Federal
Awardee Performance and Integrity Information System (FAPIIS)
that supports agencies as they evaluate whether a company has
the requisite integrity to do business with the Government. We
have also sought to strengthen agency suspension and debarment
programs to protect the Government from harm. Despite these
steps, many labor violations that are serious, willful, repeated, or
pervasive are not considered in awarding a contract, in large part
because contracting officers are not aware of them. In addition,
even if information regarding labor violations is made available to
the agency, contracting officers generally lack the expertise and
tools to evaluate the severity of the labor law violations brought to
their attention and therefore cannot easily determine if a contrac-
tor’s actions show a lack of business ethics and integrity.

The E.O. requires that prospective and existing contractors on
covered contracts disclose violations of certain labor laws and that
contracting officers, in consultation with labor compliance advisors
(LCAs), consider the disclosure, including any mitigating cir-
cumstances, as part of their decision to award or extend a contract.
DOL and the FAR Council have been working closely together to
create a comprehensive process that is manageable and avoids the
uncertainty that drives up the cost of contractors doing business
with the government. Once finalized, the FAR rule will provide di-
rection to contracting officers on how they are to obtain disclosures
from contractors on their labor violations, how to make responsi-
bility determinations that take into account disclosed labor viola-
tions, and how they will work with LCAs, who will advise con-
tracting officers in evaluating violations. DOL’s guidance will work
hand-in-hand with the FAR rule by addressing how LCAs should
identify from among disclosed violations those serious, willful, re-
peated, or pervasive violations that may warrant heightened atten-
tion because of the nature of the non-compliance. The guidance will
also explain how contractors can obtain compliance assistance from
DOL.

In addition to the new requirements to improve labor compliance,
the FAR rule will address requirements in the E.O. to ensure work-
ers on covered contracts are given the necessary information each
pay period to verify the accuracy of what they are paid. It will also
require that contractors and subcontractors who enter into con-



74

tracts for non-commercial items over $1 million agree not to enter
into any mandatory pre-dispute arbitration agreement with their
employees or independent contractors on any matter arising under
Title VII of the Civil Rights Act, as well as any tort related to or
arising out of sexual assault or harassment.

As explained in the preamble to the proposed FAR rule, we have
take a number of steps in the proposed rule, consistent with direc-
tion in the E.O., to minimize the implementation burden for con-
tractors and subcontractors, including small businesses:

e The proposed FAR rule builds on existing processes and
principles, including the long-standing requirement that a pro-
spective contractor be a responsible source that has a “satisfac-
tory record of integrity and business ethics.”

e Many of the contracts performed by small businesses, in-
cluding contracts valued at $500,000 or less and subcontracts
for commercial-off-the-shelf items, are exempt from the pro-
posed FAR rule’s disclosure requirements.

e The proposed FAR rule preserves and emphasizes the re-
quirement in the FAR that if a contracting officer finds a pro-
spective small business contractor to be nonresponsible, the
matter shall be referred to SBA. If SBA concludes that the
small business is responsible, SBA will issue a Certificate of
Competency.

e The focus of the proposed FAR rule is on the most prob-
lematic labor violations that are most likely to have the great-
est bearing on an assessment of a contractor or subcontractor’s
record of integrity and business ethics.

e LCAs will provide labor expertise to support contracting
officers in evaluating labor violations.

e DOL will work with LCAs to coordinate evaluations to pro-
mote consistency and certainty.

e Efforts are underway to develop a single website to cen-
tralize reporting of labor violations by contractors.

Further, during listening sessions held by DOL, OMB, and rel-
evant policy councils, stakeholders raised concerns regarding the
potential complexity and burden associated with two aspects of the
E.O. in particular: (1) provisions addressing disclosure of violations
of equivalent State laws, and (2) provisions addressing disclosure
and evaluation of subcontractor violations. In response to what we
learned from these sessions, requirements in the E.O. addressing
the disclosure of violations of equivalent State laws, with the ex-
ception of OSHA State Plans, will be phased in at a later date. In
addition, the FAR Council has developed alternative proposals that
seek to address concerns it heard regarding the challenges contrac-
tors might face in evaluating violations disclosed by their sub-
contractors. This includes a possible phase-in of subcontractor dis-
closure requirements. The proposed FAR rule has invited public
comment on additional or alternative approaches to this issue.

Stakeholder feedback has been a key component in the develop-
ment of the proposed FAR rule. Currently, the FAR Council is care-
fully reviewing the many and diverse public comments received in
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response to the proposed rule published at the end of May to deter-
mine where additional revisions are needed. In considering com-
ments, the FAR Council seeks to ensure that the final rule is both
manageable and impactful in achieving the E.O.s objective of
bringing contractors with significant labor violations into compli-
ance with the law in a timely manner.

Without question, implementation of the E.O. requires the Gov-
ernment’s policy, operational, and technology officials to address a
number of difficult issues head on. It is hard work, but work that
is critical to the integrity of our procurement system, ensuring
economy and efficiency in contracting, and securing the well-being
of American workers.

Thank you and I am happy to answer any questions you may
have.
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Good morning Chairmen Hardy and Hanna and Ranking Mem-
bers Adams and Takai. Thank you for the invitation to appear be-
fore your Subcommittees to speak about the Department of Labor
(DOL or the Department) proposed guidance to implement Execu-
tive Order 13673, the Fair Pay and Safe Workplaces Executive
Order (EO or the Order).

Although most Federal contractors comply with applicable laws
and provide high-quality goods and services to the government and
taxpayers, a small number of Federal contractors have committed
a significant number of labor law violations in the last decade. In
2010, the Government Accountability Office issued a report that
found that almost two-thirds of the 50 largest wage-and-hour viola-
tions and almost 40 percent of the 50 largest workplace health-and-
safety penalties issued between Fiscal Year (FY) 2005 and FY 2009
occurred at companies that later received government contracts.

Beyond their human cost, these violations create risks to the
timely, predictable, and satisfactory delivery of goods and services
to the Federal Government, and Federal agencies risk poor per-
formance by awarding contracts to companies with histories of
labor law violations. Poor workplace conditions lead to lower pro-
ductivity and creativity, increased workplace disruptions, and in-
creased workforce turnover. For contracting agencies, this means
receipt of lower quality products and services, and increased risk
of project delays and cost overruns. Contracting agencies can re-
duce execution delays and avoid other complications by contracting
with contractors with track records of labor law compliance—and
by helping to bring contractors with past violations into compli-
ance. Contractors that consistently adhere to labor laws are more
likely to have workplace practices that enhance productivity and
deliver goods and services to the Federal Government in a timely,
predictable, and satisfactory fashion.

Moreover, by ensuring that its contractors are in compliance, the
Federal Government can level the playing field for contractors who
comply with the law. Those contractors who invest in their work-
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ers’ safety and maintain a fair and equitable workplace should not
have to compete with contractors who offer slightly lower bids—
based on savings from skirting labor laws—and then ultimately de-
liver poor performance to taxpayers. By helping contractors im-
prove, the Federal Government can ensure that taxpayers’ money
supports jobs in which workers have safe workplaces, receive the
family leave they are entitled to, get paid the wages they have
earned, and do not face unlawful workplace discrimination.

To address this issue, President Obama signed this EO last year,
requiring prospective Federal contractors on covered contracts to
disclose certain labor law violations and giving agencies more guid-
ance on how to consider those labor violations when awarding Fed-
eral contracts. With this Order, the President pledged to hold ac-
countable Federal contractors that put workers’ safety, hand-
earned wages, and basic workplace rights at risk.

The EO builds on the existing procurement system, and changes
required by the Order fit into established contracting practices that
are familiar to both procurement officials and the contracting com-
munity. In addition, the Department will provide support directly
to contractors and subcontractors so that they understand their ob-
ligations under the Order and can come into compliance with Fed-
eral labor laws without holding up their proposals in response to
specific Federal contracting opportunities. Finally, the Department
will work with Labor Compliance Advisors across agencies to mini-
mize the amount of information that contractors have to provide
and to help ensure efficient, accurate, and consistent decisions
across the government.

Nothing in the Order displaces the existing authority of the
Small Business Administration to make a definitive determination
of a small business’s responsibility to perform a particular contract.
If a contracting officer makes a determination on non-responsibility
involving a small business apparent successful offeror, the con-
tractor must be given the opportunity to apply to the Small Busi-
ness Administration for a “certificate of competency.” If SBA grants
the certificate of competency, SBA’s determination overrides the re-
sponsibility decision made by the contracting officer—even a deci-
sion made pursuant to this Order.

The objective of the Order is to help contractors come into com-
pliance with Federal labor laws, not to deny them contracts, and
it encourages compliance, not suspension and debarment. The proc-
esses and tools envisioned by the Order are designed to identify
and help contractors address labor violations and come into compli-
ance before consideration of suspension and debarment. The Order
does not in any way alter the suspension or debarment process;
however, the expectation is that the processes and tools envisioned
by the Order will drive down the need for an agency to consider
suspension and debarment and help contractors avoid the con-
sequences of that process. As a result, this Order, once imple-
mented, will offer contractors an opportunity to come into compli-
ance and maintain the privilege of being a Federal contractor, un-
like the suspension and debarment process, which could exclude
them from receiving awards.
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The Order also ensures that contractors’ employees are given
necessary information to make sure their paychecks are accurate.
It also ensures that more workers who may have had their civil
rights violated or been sexually assaulted can have their day in
court.

On May 28, 2015, the Department published proposed guidance
to assist contracting agencies and the contracting community in ap-
plying the Order’s requirements. On that same day, the Federal
Acquisition Regulatory Council (FAR Council) also issued proposed
regulations integrating the Order’s requirements and the provi-
sions of the Labor Department’s guidance into the existing procure-
ment rules.

The Department’s proposed guidance would do several things.
First, it would define “administrative merits determination,” “civil
judgment,” and “arbitral award or decision,” and provide guidance
on what information related to these determinations must be re-
ported by covered contractors and subcontractors. Second, it would
define “serious,” “repeated,” “willful,” and “pervasive” violations
and provide guidance to contracting officers (or contractors with re-
spect to their subcontractors) and Labor Compliance Advisors
(LCAs) for assessing reported violations, including mitigating fac-
tors to consider. Third, it would provide guidance on the Order’s
paycheck transparency provisions, including identifying those
States whose wage statement laws are substantially similar to the
Order’s wage statement requirement, such that providing a worker
with a wage statement that complies with any of those State laws
satisfies the Order’s requirement. It would also provide a roadmap
to contracting officers, Labor Compliance Advisors, and the con-
tracting community for assessing contractors’ history of labor law
compliance and considering mitigating factors, most notably efforts
to remediate any reported labor law violations.

The Department and representatives of the FAR Council have
been very active in seeking out stakeholder feedback with the goal
of ensuring that the drafters of the guidance and related FAR rule
receive a wide range of views and information so that the EO is
implemented in a manner that is clear, fair, and effective. For ex-
ample, on July 22, 2015, representatives from DOL and the FAR
Council attended a public roundtable sponsored by the Small Busi-
ness Administration’s Office of Advocacy to hear feedback from
small businesses and gain a better understanding of the types of
concerns they can expect to be raised in comments from this com-
munity.

During those sessions, the regulated community stressed the im-
portance of effective implementation of the order and the need to
streamline the disclosure process and minimize the burden on con-
tractors. In response to what we learned from the regulated com-
munity in these sessions and in an effort to ensure that this rule
creates a fair, reasonable, and implementable process, the proposed
guidance and Notice of Proposed Rulemaking (NPRM) would:

1.) Leverage existing Federal acquisition processes and sys-
tems with which contractors are familiar. Federal contracting
officers already must assess a contractor’s record of integrity;
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however, the information about a prospective or current con-
tractor’s workplace violations is not readily available to con-
tracting officials. The regulations and guidance would propose
that contracting officers have access to additional information
to make more informed decisions, and provide greater trans-
parency for contractors as to the information that will be con-
sidered in making that determination.

2.) Phase in parts of the rule over time. Contractors would
not be required to disclose violations related to equivalent
State laws immediately (other than violations of OSHA state
plans), which is expected to significantly reduce the number of
violations they will need to report. Separate guidance and an
additional rulemaking will be pursued at a future date to iden-
tify equivalent State laws, and such requirements will be sub-
ject to notice and comment before they take effect. In the pro-
posed FAR rule, the regulated community is also asked to com-
ment on the phased-in subcontractor reporting requirements.

3.) Provide an alternative proposal, under which subcontrac-
tors would directly report violations to DOL, rather than to
their contractor. If this alternative is adopted in the final rule,
the contractor could then rely on DOL’s review of the sub-
contractor’s violations in determining whether the subcon-
tractor is responsible. Moreover, the proposed FAR rule has in-
vited public comment on additional or alternative approaches
to subcontractor disclosure and reviews of the disclosures.

We are working through the comments to produce a quality guid-
ance document that will better inform Federal procurement deci-
sions; provide contracting officers with the necessary information to
ensure accurate, efficient, and consistent compliance with labor
laws; help contractors meet their legal responsibilities; and remove
truly bad actors from Federal contract consideration—creating a
more level playing field for law-abiding contractors. Most impor-
tantly, it will also ensure that hardworking Americans get the fair
pay and safe workplaces they deserve.

I appreciate the invitation to testify and will be happy to take
any questions you may have.
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Dear Ms. Flowers and Ms. Jones:

The National Association of Manufacturers (“NAM”) welcomes this opportunity to
submit written comments in response to the Federal Acquisition Regulatory (“FAR”) Council’s
Proposed Rule (“Proposed Rule™) and the Department of Labor (“DOL”) Proposed Guidance
(“Guidance”) issued on May 28, 2015.! The Proposed Rule and Guidance implement the “Fair
Pay and Safe Workplaces” Executive Order (“EO 13673”) issued by President Barack Obama on
July 31, 2014.

The National Association of Manufacturers (“NAM”) is the nation’s largest industrial
trade association and represents manufacturers in every industrial sector and in all 50 states. The
NAM is the voice of manufacturing in the United States and informs policymakers about
manufacturing’s vital role in the U.S. economy. Many of the NAM’s members are also federal
government contractors and subcontractors (together “contractors™) who have a direct interest in
Executive Order 13673 and its implementing regulations.

t Fair Pay and Safe Workplaces Proposed Rule, 80 Fed. Reg. 30,548 (May 28, 2015); Guidance for
Executive Order 13673, Fair Pay and Safe Workplaces, 80 Fed. Reg. 30,574 (May 28, 2015).
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The NAM fully supports and fosters compliance by its members with federal and state
labor laws. However, as explained in detail below, EO 13673, the Proposed Rule, and the
Guidance, if adopted, would create an unlawful, unfair, and unworkable framework for assessing
contractor compliance with federal and state labor laws and would not enhance the efficiency or
efficacy of the nation’s federal procurement processes. The Proposed Rule and Guidance are
substantively flawed because it will not be feasible for contractors and the acquisition workforce
community to comply with the requirements of the Proposed Rule and are procedurally defective
because the FAR Council’s regulatory analysis is insufficient. For the reasons set forth below,
the NAM urges the FAR Council and DOL to rescind the Proposed Rule and Guidance.

L The Proposed Rule and Guidance Encroach On Congressional Authority and
Are Contrary To Law

The Proposed Rule and associated Guidance seek to amend federal labor law and, as a
result, encroach upon the specific delegations of authority that Congress has made over the last
century. Specifically, the Proposed Rule, if adopted, would effectively and improperly amend the
federal laws identified in the EO 13673 by altering the enforcement procedures set forth in those
laws and by imposing new remedies for violations that are both beyond and contrary to
congressional intent. The Proposed Rule is also in direct conflict with the Federal Arbitration
Act.

A, The Proposed Rule and DOL Guidance Interfere with the
Authority Vested in Specific Agencies by Congress

EO 13673, the Proposed Rule, and the Guidance cite the Federal Property and
Administrative Services Act? (“Procurement Act”) as the legal basis for the new labor law
compliance framework. While that statute authorizes the FAR Council to implement regulations
with respect to various procurement statutes, it does not provide the FAR Council with authority
to interpret and enforce the labor law statutes identified in EO 13673, Rather, Congress assigned
the authority to interpret and enforce the federal labor laws at issue to specific agencies, namely
the National Labor Relations Board (“NLRB"), the Equal Employment Opportunity Commission
(“EEOC™), the Occupational Safety & Health Commission (“OSHA™), the Wage and Hour
Division (“WHD"”) and other offices within the DOL. For example, NLRB is the only
government body vested with the “responsibility and broad discretion to devise remedies that
effectuate the policies of the [NLRA],” subject only to limited judicial review.? If enforced, the
Proposed Rule would give contracting officers (“COs”) the authority to interpret and enforce the
National Labor Relations Act (“*NLRA”) and the other statutes, effectively usurping authority

2 40 US.C. § 121,
3 Sure-Tan, Inc. v. NLRB, 467 U.S. 883, 898-99 (1984).
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Congress delegated to other agencies. Courts have consistently held that such encroachment of
authority is impermissible.*

B. The FAR Council and DOL Propose to Amend Substantive
Labor and Employment Laws Improperly Through
Administrative Fiat

Through the Proposed Rule and associated Guidance, the FAR Council and DOL seek to
effectively amend federal labor and employment law by creating a new enforcement scheme and
new punitive sanctions that are inconsistent with congressional intent.

After assessing an employer’s violations and alleged violations of federal labor laws, as
well as the as-yet-undefined state law equivalents,” to determine whether the employer has a
“satisfactory record of integrity and business ethics,”® the CO, in consultation with newly-created
Agency Labor Compliance Advisors (“ALCAS”), has authority to recommend suspension and
debarment, disqualifying the employer from being awarded or retaining government contracts
worth potentially tens of millions of dollars.” As such, EO 13673 creates a new enforcement
scheme, with punitive remedies, that is unnecessary and contrary to existing federal law,

Extensive, unique, and robust enforcement schemes already exist for each of the
impacted federal laws identified in EO 13673, After careful deliberation, Congress determined
that certain of the statutes, such as Title VII of the Civil Rights Act (“Title VII), the American
with Disabilities Act (“ADA™), the Family Medical Leave Act (“FMLA"), and the Fair Labor
Standards Act (“FLSA™) should be enforced by both federal agencies and private causes of
action, while others, such as the NLRA and the Vietnam Era Veterans’ Readjustment Assistance
Act (“VEVRAA™), should be enforced exclusively by federal administrative agencies. History
shows that the existing enforcement procedures have been effective. In fiscal year 2014, for

4 Herman B. Taylor Constr. Co. v. Barram, 203 F.3d 809, 811 (Fed. Cir. 2000) (holding that a contracting
officer of General Services Administration “has no jurisdiction itself to determine a labor provisions dispute or to
review the Labor Department’s ruling on that issue™); Cape May Greene Inc. v. Warren, 698 F.2d 179, 190 (3d. Cir.
1983) (recognizing that agency action may be questioned when it is “not clearly mandated by the agency’s statute
land] begins to encroach on congressional policies elsewhere™; see alse True Oif v. Commissioner, 170 F.3d 1294,
1304 (10th Cir. 1999) (“FERC has no Congressional authority to interpret any provision of the Internal Revenue
Code™).

s The DOL announced in its Guidance that it will define “equivalent state laws” as part of a future
rulemaking, Without this critical definition, the Proposed Rule and Guidance are incomplete and prevent companies
from fully understanding the scope of the new requirements. Until the DOL has identified the “equivalent state
laws” that will be covered under the requirements of EO 13673, the FAR Council and DOL should postpone the
issuance of the final rule and guidance.

s E.O. § 2(a)(iii).

7 E.O. § 2(a)(vi).
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example, the EEOC, which is charged with enforcing Title VII, the ADA, the Age
Discrimination in Employment Act (“ADEA”), and the FMLA, received 88,442 private sector
charges and resolved more than 98 percent of them.® By inserting a new remedial scheme,
centered upon Contracting Officers and ALCAs who have previously had no role in enforcing
these statutes, the Proposed Rule and Guidance will disrupt a well-functioning enforcement
regime.

Nothing in the proposed regulations suggests that the existing enforcement procedures
followed by the EEOC, NLRB, OSHA, the Office of Federal Contract Compliance Programs
(“OFCCP”), or other offices within the DOL are any less effective with regard to federal
confractors or subcontracts than they are with other employers who are not federal contractors or
subcontractors. Nor does anything in the Proposed Rule or Guidance justify the need for the
newly created “labor compliance agreements” that contractors will be expected to execute to
demonstrate efforts to mitigate the alleged violations under the scheme set forth in the Proposed
Rule and Guidance.

In addition to robust enforcement procedures, Congress also created unique remedial
schemes for each of the relevant federal statutes, consistent with each statute’s history and
purpose. For example, several of the statutes identified in EO 13673, including the NLRA, are
intended to be purely remedial in nature, not punitive. Accordingly, the NLRB provides “make-
whole” relief, which is intended to restore the status quo prior to the violation. Congress gave the
NLRB no authority to issue punitive economic sanctions. By contrast, Congress established a
remedial scheme for violations of Title VII, ADA, and FMLA, pursuant to which the EEOC and
private plaintiffs can seek punitive damages in addition to make-whole relief. With a vast array
of remedies at its disposal and decades of experience, Congress decided long ago that sanctions
under the federal contracting process were not appropriate remedies for violations of the NLRA,
OSHA, Title VII, ADA and many of the other laws identified in EO 13673. Congress determined
that the suspension and debarment remedy should be available for violations of only two of the
statutes identified in EO 13673 the Davis-Bacon Act and the Service Contract Act. If Congress
had intended for federal contracting remedies, such as debarment, to apply to violations of the
other laws cited in EO 13673, it would have provided them.®

Moreover, history shows that the specific remedies provided by each of the relevant labor
laws were adopted by Congress as a matter of conscious choice. All of the federal statutes within
the scope of EO 13673 and Proposed Rule have existed for decades, affording Congress the
opportunity to assess, reassess, and amend the statutes’ remedial provisions if it believed such

8 EEOC Issues FY 2014 Performance Report, available at http://www.eeoc.gov/ecoc/newsroom/release/11-
18-14.cfm
° Meghrigv. KFC W, Inc., 516 U.S. 479, 485 (1996) (*Congress . . . demonstrated in CERCLA that it knew

how to provide for recovery of cleanup costs, and . . . the language used to define the remedies under RCRA does
not provide that remedy”).
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action was warranted. And Congress has, in fact, taken the opportunity to amend the remedial
provisions of several of the statutes identified in EO 13673, the Proposed Rule, and the
Guidance. For instance, Congress amended Title VII and the ADA in 1991 to allow for the
recovery of compensatory and punitive damages. But in so doing, Congress placed specific caps
on the amount of damages that could be awarded, limiting the potential liability of even the
largest employers to $300,000 in combined compensatory and punitive damages. ' Applying the
debarment remedy, a punitive sanction that could amount to tens of millions of dollars or more,
to violations of Title VII or the ADA would clearly be contrary to congressional intent,

In fact, one need look no further back than four months ago for an example of Congress
re-assessing the remedial schemes available under federal labor laws. In April 2015, the House
of Representatives revisited the issue of whether debarment should be a remedy available under
the FLSA, and decided against such a remedy. That is only the most recent example of Congress
considering, and deciding against, modifying the remedial scheme established by the federal
labor laws at issue here.!}

In short, EO 13673 and the Proposed Rule are contrary to law because they effectively
amend existing federal statutes by erecting new enforcement procedures and imposing new and
punitive sanctions that Congress never envisioned or intended.'?

C. The Proposed Regulations Conflict with the Federal
Arbitration Act

Congress enacted the Federal Arbitration Act (“FAA”) in 1925 to establish a strong
federal policy in favor of arbitration.'? The Supreme Court has recently reconfirmed the vitality

0 42 U.S.C. § 1981a (a){1) & (d)}1XB).

" On April 30, 2015, the House rejected an amendment offered by Representative Mark Pocan (D-Wis) to the
FY 2016 Military Construction and Veterans Affairs Appropriations Bill (H.R. 2029) that would have automatically
debarred any contractor that reported an FLSA violation over the past five years.

2 See, e.g., Wisconsin Dept of Indus. Labor & Human Relations v. Gould Inc, 475 U.S. 282, 286 (1986)
(executive has no authority to prescribe his “own regulatory or judicial remedies for conduct prohibited or arguably
prohibited by the [NLRAJ"); Youngstown Sheet & Tube Co. v. Sawyer, 343 U.8. 579, 637 {1952) (“When the
President “takes measures incompatible with express or implied will of Congress, his power is at its lowest ebb.”).

B See Moses H. Cone Mem’! Hosp. v. Mercury Constr. Corp,, 460 U S, 1, 24-25 (1983) (the FAA is “a
congressional declaration of a liberal policy favoring arbitration agreements . . . . as a matter of federal law, any
doubts conceding the scope of arbitrable issues should be resolved in favor of arbitration™); Arciniaga v. GMC, 460
F.3d 231, 234 (2d Cir. 2006 (“it is difficult to overstate the strong federal policy in favor of arbitration” embodied in
the FAA).
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of the FAA in AT&T Mobility LLC v. Concepcion, confirming that states cannot pass laws
inconsistent with the FAA’s mandate to broadly enforce agreements to arbitrate.™

Consistent with the strong federal policy favoring arbitration, courts have consistently
held that employers have the right under the FAA to require employees to agree to pre-dispute
arbitration agreements covering Title VII claims.'® The Proposed Rule prohibits companies with
federal contracts or subcontracts of $1 million or more from requiring employees to sign
arbitration agreements for disputes alleging violations of Title VII (including sex, race, national
origin, and religious discrimination claims) or “any tort related to or arising out of sexual assault
or harassment.”'® By limiting rights granted by the FAA, the Proposed Rule conflicts with
federal law and cannot be enforced.

The pre-dispute arbitration ban found in Section 6 of EO 13673 is clearly modeled after
the “Franken Amendment,” which prohibits Department of Defense contractors from using pre-
dispute arbitration agreements in certain circumstances. However, the Franken Amendment,
unlike EQ 13673, is valid because Congress approved the provision as part of the Department of
Defense Appropriations Act of 2010. Here, the Administration is effectively attempting to amend
the FAA through executive order, Such action, which will likely be codified through the
Proposed Rule, should be accomplished only through Congressional legislation.

D. The Proposed Rule Exceeds the Statutory Authority Provided by the
Procurement Act

The Proposed Rule exceeds the President’s authority under the Procurement Act,'” the
cited statutory authority for EO 13673 and the Proposed Rule. The Procurement Act provides the
President authority to prescribe policies and directives necessary to carry out the goals of
providing the government with an “economical and efficient” public procurement system. !
However, a President cannot simply issue an executive order under the guise of making
procurement more efficient. Instead, there must be a “manifestly close nexus between the
Procurement Act’s criteria of efficiency and economy” on the one hand, and the requirements
imposed by the Proposed Rule on the other.! Here, there is no such nexus. Rather, the
requirements of the Proposed Rule will almost certainly make the procurement system more

8

" 563 U.8. 321 (201 1).

5 Ashbey v. Archstone Prop. Mgmt, Inc.,, 2015 U.S. App. LEXIS 7819 (9th Cir. May 12, 2015}); see
generally Circuit City Stores, Inc. v, Adams, 532 U.S. 105 (2001) (confirming that employment contracts are subject
to the FAA unless an employee falls within one of the specifically enumerated exceptions stated in the Act).

16 See, e.g., Desiderio v. Nat'l Ass'n of Sec. Dealers, Inc., 191 F.3d 198, 204-06 (2d Cir. 1999); Koveleskie v.
SBC Capital Mkts., Inc., 167 F.3d 361, 365 (7th Cir. 1999).

v 40 US.C ¢ 121,

18 Id.

B Liberty Mutual Ins. Co. v. Friedman, 639 F.2d 164, 170 (4th Cir, 1981).
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expensive and less efficient. Thus, the requirements imposed by EO 13673 and the Proposed
Rule are not authorized by the Procurement Act and are not valid.

When one examines the claim that the proposed new regime will render procurement
more efficient, one can readily see that claim is without basis in fact, and the intent behind EO
13673 and the Proposed Rule becomes clear: the Administration is seeking to set national labor
policy, in a clear “end run” around Congress. For instance, Section 1 of EO 13673 states that
“[c]ontractors that consistently adhere to labor laws are more likely to have workplace practices
that enhance productivity and increase the likelihood of timely, predictable, and satisfactory
delivery of goods and services to the Federal Government.”®® While this articulated policy
rationale is based on several recent reports that examine labor violations by federal contractors, it
is clear that the FAR Council’s reliance on these reports is misplaced. The proposed rule cites a
study conducted by the Center for American Progress (“CAP”)*' for the proposition that there is
a “strong relationship between contractors with a history of labor law violations and those with
performance problems.”? Yet, when the author of the report testified before Congress in
February, she conceded that there was no provable linkage between performance and labor
violations.”* At best, the CAP report is a case study, rather than an empirical analysis of the
correlation between the labor compliance record of a federal contractor and contract
performance, as the CAP study only analyzed 28 companies (equal to .001 percent of the
companies that will be affected by the Proposed Rule). In other words, the Administration’s
attempts to link this labor-related policy with the Procurement Act’s goals of economy and
efficiency are based on unfounded speculation. In all likelihood, the Proposed Rule will have the
opposite effect of what is intended — it will increase costs and bog down the procurement
process.

IL The Proposed Rule and Guidance are Unworkable

The NAM has significant concerns with the practical application and far-reaching scope
of the Proposed Rule and Guidance, which will necessitate a costly reporting regime for
contractors regardless of their record of labor law compliance. Indeed, the NAM is concerned
that the Administration fails to appreciate the impact of the Proposed Rule and Guidance, both

B EO 13673, Fair Pay and Safe Workplaces 79 Fed. Reg. 45,309 (Aug. 5, 2014),

z Karla Walther and David Madland, At Our Expense: Federal Contractors that Harm Workers Also
Shortchange Taxpayers (December 2013).

2 Falir Pay and Safe Workplaces Proposed Rule, 80 Fed. Reg. 30,548, 30,549 (May 28, 2015).

n “The report finds that one in four contractors with these problems [}—also have performance problems.

We cannot establish a causal relationship; that would be very difficult.” Transcript from The Blacklisting Executive
Order: Rewriting Federal Labor Policies Through Executive Fiat from Feb 26, 2015 before the Subcommittee On
Workforee Protections Jointly With The Subcommittee On Health, Employment, Labor, And Pensions.
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from a cost perspective and from the impact of the Proposed Rule and Guidance on the
contracting process.

The Administration has stated that “the vast majority of federal contractors play by the
rules™ and that contracting officers will only take into account “the most egregious
violations.”?® However, the Administration’s claim that the requirements of Fair Pay and Safe
Workplaces will be a “check the box” exercise for the majority of contractors ~ i.e., that most
contractors will be able to report no labor law violations — is contradicted by the DOL’s broad
definition of reportable labor violations. As noted in Section 3, the Proposed Rule would require
contractors and subcontractors to report non-final initial assessments which are a far cry from
determinations of guilt. The broad definitions in the Proposed Rule and Guidance will cast a
wide net for contractors who will be required to check “yes” when asked to certify whether they
have had any labor violations in the past three years. In fact, there is no question that even the
Federal Government itself would need to check “yes” under the framework outlined in the
Proposed Rule.?” Moreover, regardless of which box a contractor checks, the contractor will be
required to comply with the onerous data collection requirements, described below, for itself and
its subcontractors.

The relatively low threshold for compliance ($500,000) means that the requirements of
“Fair Pay and Safe Workplaces” will affect a significant portion of the contracting community.
For most contractors, just the initial step of determining whether their company has any
violations to disclose will be a significant undertaking. This is especially true at large companies
that will need to collect information about citations, complaints, and arbitral awards across
various geographic locations and business units within the bidding entity. But it is equally true of
small businesses, many of whom have prime contracts of $500,000 or more, and would face the
prospect of diverting critical resources to focus on complying with the new burdens imposed by
the Proposed Rule. These small businesses would be tasked with collecting and reporting labor
compliance information not only for themselves, but for their subcontractors, including in many
cases large businesses performing as subcontractors. The heavy data collection burden is
compounded by the fact that the process needs to be repeated every six months after award, Such
compliance burdens will undoubtedly add delay to the acquisition of manufactured goods,
ranging from weapons systems to life-saving medical equipment.

» Fact Sheet: Fair Pay and Safe Workplaces Executive Order Jul 31, 2014,
http://www.dol.gov/asp/fairpay/F PSWFactSheet.pdf (last visited July 2, 2015).
= .

% Secretary of Labor Tom Perez, “Reviewing the President’s Fiscal Year 2016 Budget Proposal for the
Department of Labor,” Mar 18, 2015.

n Martin et al. v. United States of America, 1:13-cv-00834 (Fed. CL. Jul. 31, 2014) (“It is the view of the
coutt that the government’s payment to employees two weeks later than the scheduled paydays for work performed
during the October 2013 budget impasse constituted an FLSA violation.”)
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A. The Rule will Force Contractors to Create New Databases and
Procedures

At present, most companies do not have systems in place to implement the new
information collection and reporting requirements of the Proposed Rule. In fact, the NAM
surveyed its members on this issue and found that 68 percent do not currently have systems in
place to track the information required under the proposed rule. Further illustrating the burden
this rule will impose, 61.7 percent of those surveyed indicated the initial cost of developing a
system to monitor the information for reporting would cost between $25,000 and $1,000,000
depending on the operations of the manufacturer. In order to comply, contractors will be required
to create new databases and collection mechanisms to account for information subject to
disclosure.”® Moreover, contractors would be required to develop new internal policies and
procedures and hire and train new personnel to ensure compliance with the proposed
requirements.

The imposition of this burden is not merely a cost to the business community; it is also a
cost that will be shouldered by the American taxpayer. As contractors are forced to expand their
compliance departments, much of this expense will get passed on to the government through cost
contracts and higher fixed prices. Moreover, many commercial contractors may decide that the
cost of doing business with the government has simply become too high and leave the market
entirely. In a 2014 survey of our members, 75.6 percent cited rules and regulations as the biggest
obstacles to bidding on a federal contract.?” In response to the issuance of EO 13673, 25 percent
said they would be less likely to bid on a federal contract if the EO’s requirements were
implemented.*® Similarly, potential new entrants to the government contracts market may be
deterred by the up-front investment that will be required to comply with the Proposed Rule and
Guidance. A reduction in the number of companies competing for federal contracts will reduce
competition and raise prices. The Procurement Act gives the President authority to implement
changes that will increase economy in the procurement system, but the clear impact of the
Proposed Rule will be increased costs to the public whenever the federal government procures
goods or services.

® For contractors performing work on classified contracts, the new databases will need to be securely
designed to protect against the unauthorized disclosure of classified information.
» NAM/Industry Week 3Q 2014 Survey of Manufacturers: Special Questions on Labor Regulations, Health

Insurance, Sept. 5, 2014, results available at hitp://www.industryweek.com/regulations/namindustryweek-3q-2014-
survey-manufacturers-special-questions-labor-regulations-health- (last visited July 31, 2015).
o 1d.
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B. Certifying Subcontractor Compliance

In addition to requiring contractors to certify their own labor law compliance on each and
every contract exceeding $500,000, the Proposed Rule envisions that contractors will also certify
subcontractor and supplier labor law compliance. Implementing this requirement will be
impractical — if not impossible — for the entire contracting community, from large defense
companies to the small manufacturers of key components further down the supply chain, The
FAR Council and DOL recognized this impracticality, at least implicitly, by requesting input on
potential “alternatives” to this requirement.’!

For even the most sophisticated government contractors, the collection and reporting of
subcontractor labor compliance data creates an unprecedented data collection and reporting
burden. On large federal projects—such as manufacturing a weapons system—a prime contractor
might enter into hundreds of subcontracts during the performance of the contract. Consider the
contract award to a major defense contractor to provide combat vehicles to the Army.* Since it
first signed the contract in 2011, the contractor has entered into subcontracts with more than 200
companies.

Given that the contractor is performing a $300M contract to build combat vehicles, it is
not surprising that most of the subcontracts will be covered by the Proposed Rule — i.e., they are
valued at over $500,000 and fall outside the exception for commercially available off-the-shelf
(“COTS”) items. In fact, some sub-awards are so large (e.g., 2 $19M subcontract) that there are
almost certainly covered subcontracts at several tiers down the supply chain.

Under the requirements of the Proposed Rule, the contractor would be charged with
collecting, reporting, and updating information about its own labor law compliance, and
collecting, reporting, and updating labor compliance information from all of the subcontractors,
and evaluating whether they have a satisfactory record of integrity and business ethics based on
the reported three-year labor violations history, prior to awarding them work. Moreover, the
contractor would be required to monitor each subcontractor’s responsibility throughout the
duration of the contract, reviewing the subcontractors’ labor compliance information every six
months. And all of this data collection and diligence would represent just one of the hundreds of
contracts that the contractor held in FY 2014 that would be covered by the Proposed Rule. When
applied across a company’s portfolio of covered contracts, the reviewing of subcontractors’ labor
violations will be a crushing burden. Moreover, the reporting requirements envisioned in the

3 For example, the FAR Council is considering using alternative language in paragraph () and {d) of FAR
52.222-BB in which subcontractors would be required to disclose details of violations to DOL rather than the prime
contractor.

32 This example is based on real contract data obtained from USASpending.gov.
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Proposed Rule would create an avalanche of reports to COs and other government officials
charged with evaluating contractor labor compliance.

Satisfying the requirements of the Proposed Rule will be even more difficult for small
businesses when asked to make responsibility determinations for their subcontractors. Small
businesses, including Service-Disabled Veteran-owned, Women-owned, and HUBzone small
businesses, frequently serve as prime contractors while subcontracting with large contractors that
are household names. In such situations, the small businesses will be ill-equipped to collect and
evaluate information about labor law violations from a multi-national Fortune 500 company in
order to decide whether that company has taken sufficient remedial steps to improve labor
practices, If forced to put such data collection and reporting mechanisms in place, it is likely that
many small businesses will not be able to bid on the work. This impediment to the participation
of small businesses is in contravention of the government’s long-standing policy of maximizing
procurement opportunities for small businesses.

In addition to the practical difficulties of collecting data from subcontractors, there are
competitive reasons as to why the proposed prime-sub reporting regime is problematic. It is not
uncommon for contractors to team on one project only to be competitors on the next
procurement. Forcing subcontractors to disclose confidential and competitively sensitive
information to primes — who may be their competitors on the next procurement — will alter the
prime/sub relationship because the prime will learn information about violations that it can use
against subcontractors in subsequent competitions. In other words, the Proposed Rule could
fundamentally alter the prime/subcontractor relationship that the government depends on for the
delivery of innovative products and solutions.

C. The Proposed Rule will Introduce Substantial Inefficiency and
Unfairness into the Procurement Process

1. Inefficiency

Not only will the requirements of “Fair Pay and Safe Workplaces” be impractical for
contractors, but they will also be unworkable for the Federal acquisition workforce to implement.
In order to meet the requirements of the Proposed Rule, a CO will be required to take the
following steps for every contract award over $500,000 in which an offeror reports a labor
violation:

. First, the CO must check to see if the contractor has disclosed any
violations in the System for Award Management (“SAM?) as part of the
initial certification;

. Second, the CO must request all relevant information about the
administrative merits determination, civil judgment, or arbitral award;
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. Third, the CO must furnish the ALCA with all of this information and
request that the ALCA provide written advice and recommendations
within three business days of the request;

. Fourth, the CO must review the DOL Guidance and the ALCA’s
recommendation;

. Fifth, the CO must consider the mitigating circumstances such as the
extent to which the contractor has remediated the violation or taken steps
to prevent its recurrence;

. Sixth, the CO must make a responsibility determination as to whether the
contractor is a responsible source with a satisfactory record of integrity
and business ethics.

. Lastly, the CO will need to take the time to document the various stages of
this process in order to develop a more favorable administrative record in
preparation for bid protests regarding the responsibility determination.

The administration estimates that the steps above will only take COs two hours per
contract.> In reality, it will take COs far longer to complete these steps even with the help of the
ALCA. The Proposed Rule requires that COs ask offerors for all relevant information about the
labor law violations at the time that the CO initiates a responsibility determination. In practice,
most responsibility determinations are made between the source selection decision and the award
of the contract. Accordingly, most contractors will interpret this request for information about
the violations as an indication that they are well-positioned to receive the contract. With key
awards on the line, most contractors will undoubtedly inundate the CO with information about
mitigating factors and remedial measures in light of the fact that EO 13673 requires the CO to
consider such information. This point is proven when 45.9 percent of NAM members surveyed
indicated it would take more than ten hours to gather the relevant mitigating information to
submit to the ALCA and CO. This will be especially true in cases in which a disputed labor
violation is still on appeal at the time of the disclosure. In such circumstances, contractors will be
best served by submitting in-depth briefing on the matter to the ALCA and CO in order to show
that the contractor is likely to prevail on appeal. Giving contractors the option to supply such
information is absolutely necessary to ensure some degree of fairness. Of course, by providing
this necessary opportunity, the Proposed Rule and Guidance put the onus on the ALCA and the
CO to carefully consider the full record submitted by the contractor, This will be no small feat,
given the number of contract actions that will be subject to this process and, without a doubt, will
result in a less efficient and more cumbersome procurement process in total. If the ALCA and

» Fair Pay and Safe Workplaces Proposed Rule, 80 Fed, Reg. 30,548 (May 28, 2015) (“The Executive Order
(E.O.) requires that prospective and existing contractors disclose certain labor violations and that contracting
officers, in consultation with labor compliance advisors, consider the disclosures, including any mitigating
circumstances, as part of their decision to award or extend a contract.”)

* The “Government Costs” section of the RIA analysis only allots two hours for the CO to perform this task.
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CO dedicate too little time to this critical part of the process, the unfairness to the contractor is
self-evident.

2. Unfairness

We have a number of concerns about the fundamental unfairness of the Proposed Rule
and Guidance. First, our members have found that enforcement of the labor statutes can be
uneven. For example, two companies might maintain identical safety practices, but Company A
is not subject to an OSHA inspection, whereas Company B is visited by OSHA and receives
citations. Under the Proposed Rule and Guidance, the labor record of Company B may render it
ineligible for government contracts while Company A will remain eligible, not because
Company A’s safety practices are any better than Company B’s, but simply because the
necessarily uneven enforcement scheme has worked in Company A’s favor.

Second, due to the enormous demands on a CO’s time, and because of the complexity of
making responsibility determinations, the requirements of the Proposed Rule will likely result in
de facto debarment. For instance, CO #1 may find a contractor to be non-responsible based on
his or her interpretation of the contractor’s labor compliance data. CO # 2, in order to reduce his
or her increased workload, could understandably decide to follow CO #1°s responsibility
determination—about the same undetlying facts—without conducting the required analysis. If
this were to occur, the government would have improperly effectuated a de facto debarment of
the contractor from federal contracting without due process or the procedural protections
embedded in Subpart 9.4 of the FAR. While it is true that contracting with the government is a
privilege and not a right, it is equally true that contractors have a due process liberty interest in
avoiding the damage to their reputation and business caused by the stigma of broad preclusion
from government contracting.*

As the United States Court of Appeals for the District of Columbia Circuit has held, for
each contract award, procedural due process requires that the contractor be “notified of the
specific charges concerning the contractor’s alleged lack of integrity, so as to afford the
contractor the opportunity to respond to and attempt to persuade the contracting officer . . . that
the allegations are without merit” before being denied a contract award.*® In sum, the
requirements of the Proposed Rule could lead to the “blacklisting” of companies — effectively

3 Reeve Aleutian Airways, Inc. v. United States, 982 F.2d 594, 598 (D.C. Cir. 1993).

% Old Dominion Dairy Prods. Inc. v. Sec’y of Def., 631 F.2d 953, 968 (D.C. Cir. 1980); see also, FAR
Subpart 9.4 (prescribing “policies and procedures governing the debarment and suspension of contractors by
agencies for the causes given in 9.406-2 and 9.407-2.”).
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preventing them from competing for Federal contracts — based upon the opinion of one
contracting officer.’

III.  The Proposed Rule Is Unreasonable and Impractical and Will Exclude
Responsible Contractors From Doing Business With The Federal
Government

A. The Definition of “Administrative Merits Determination” in
the Proposed Rule and Guidance is Unreasonable

The Proposed Rule and Guidance define the term “administrative merits determination”
to include, among other things,?® unfair labor practice complaints issued by the NLRB, probable
cause determinations issued by the EEOC, and OSHA citations. Treating such initial agency
decisions as the functional equivalent of proven violations of law is fundamentally unfair for a
variety of reasons.

First, requiring employers to report and certify to NLRB unfair labor practice complaints,
EEOC probable cause determinations, and OSHA citations as “violations” of law is
unreasonable, because such initial assessments are not final, and in many cases not even close to
being final determinations of guilt or fault made by a neutral arbiter. The NLRB’s own
regulations recognize that unfair labor practice complaints are issued when a “charge appears to
have merit and efforts to dispose of it by informal adjustment are unsuccessful.”** Similarly,
when the EEOC issues a “Letter of Determination,” it only suggests that there is “reasonable
cause to believe” a violation may have occurred, and such determinations are based on a limited
record.* An employer’s eligibility to contract with the federal government, with potentially tens
of millions of dollars hanging in the balance, should not rest on the mere “appearance” of a
violation or an EEOC investigator’s belief based on a review of a limited record that must be
completed in a matter of days under the Proposed Rule.*!

3 Phillips, et. A1, v. Mabus et. af, Civ. Action No. 11-2021, 2012 WL 476539 (D.D.C.) (“De fucto debarment
occurs when a contractor has, for all practical purposes, been suspended or blackiisted from working with a
government agency without due process, namely, adequate notice and a meaningful hearing.”) citing Trifax Corp. v.
Dist. Of Columbia, 314 F.3d 641, 643-44 (D.C. Cir. 2003).

® Several of the other agency actions defined to be “administration merits determinations” suffer from the
same flaws identified here with regard to unfair labor practice complaints, EEOC cause determinations, and OSHA
violations. We have, for simplicity’s sake, not referenced each of those agency actions here.

» NLRB Rules of Practice & Procedure, 29 C.F.R. §101.8.
@ See EEOC Charge Handling Process avaifable af http://www.eeoc.goviemployers/process.cfm.
“ 1t is also worth noting that an EEOC determination that no probable cause of a violation exists has no

preciusive effect on the complaining party; the party filing the discrimination charge may file a lawsuit after
receiving the EEOC’s no probable cause determination.
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Second, none of the initial so-called “merits determinations” referenced in the Proposed
Rule and Guidance are based on evidence that has been subject to a hearing or cross-
examination, much less any kind of judicial review. For example, the EEOC typically
investigates charges of discrimination by reviewing information that is provided by the charging
party and the employer, interviewing the charging party and in some, but not all, cases,
interviewing other relevant witnesses.*? Neither the accuser nor the accused employer is afforded
the opportunity to confront the other party directly during the investigative process prior to a
reasonable cause determination being made, and neither party has the opportunity to subject the
evidence of the alleged violations — or the employer’s defenses ~ to cross-examination. In fact,
courts have dismissed EEOC lawsuits because the EEOC conducted only a cursory investigation
- or no investigation at all — before finding reasonable cause to believe a violation existed and
filing suit.®®

Moreover, the ultimate determination of guilt or innocence in most employment cases
filed under Title VII, ADA, ADEA and/or NLRA depends on whether the employer acted with
discriminatory intent, making witness credibility of paramount importance. The Proposed Rule
violates notions of fundamental fairness by treating employers as if they have violated the law
before they have had any opportunity to subject their accuser’s evidence to cross-examination
before a neutral decision maker. And by requiring certification of initial agency determinations,
the Proposed Rule is far more expansive than the “blacklisting” contractor responsibility rule
proposed during the Clinton Administration. That rule, which only required employers to report
felony “convictions” and “adverse court judgments,” was ultimately withdrawn by the FAR
Council as being “unworkable and defective.”**

Third, construing the term “administrative merits determination” as anything short of a
final order is fundamentally unfair, given the frequency with which agency non-final
administrative “merits” determinations are overturned in court. For example, during the forty-
year period 1974 through 2014, the federal courts of appeal have overturned or remanded for
further consideration in almost 30 percent of all NLRB decisions that were appealed.** The

“ See EEQC Charge Handling Process available at http://www.ecoc.goviemployers/process.cfim.

“ See, e.g., EEOC v. Pierce Packing Co., 669 F.2d 605 (9th Cir. 1982) (dismissing EEOC lawsuit because
the EEOC had conducted no investigation at all before bringing suit); EEOC v. Sterling Jewelers Inc., 3 F. Supp. 3d
57 (W.D.N.Y. 2014) {dismissing nationwide class action because the EROC failed to conduct & proper investigation
of the allegations before filing suit),

i See 65 Fed. Reg. 40830 (June 30, 2000); see also 66 Fed. Reg. 66986, 66987 (Dec. 27, 2001).

4 NLRB Appellate Court Decisions, 19742014, available at https://www.nlrb.gov/news-outreach/graphs-
data/litigations/appeliate-court-decisions-1974-2014.



95

FAR Case 2014-025
RIN9G0O0O-AMS81
ZRIN 1290-AZ02
August 26, 2015
Page 16 of 38

EEOC’s recent track record is no better, as courts have repeatedly rejected EEOC positions on
significant matters affecting employers nationwide.*

Fourth, the relevant agencies, particularly the NLRB and EEOC, have routinely issued
complaints that are based on novel, untested theories and that seek to expand or overturn existing
law, often reflecting the political leanings of the administration then in place. For example, in
recent years, the EEOC has filed several complaints, based on highly questionable theories and
evidence, challenging employer use of criminal and credit background checks to screen
prospective employees. In EEOC v. Kaplan Higher Education Corporation, for instance, the
EEOC filed a complaint against an employer that was using the very same credit checks that the
EEOC itself was using.*’ The Sixth Circuit Court of Appeals dismissed the EEOC’s action, and
in so doing commented:

The EEOC brought this case on the basis of a homemade
methodology, crafted by a witness with no particular expertise to
craft it, administered by persons with no particular expertise to
administer if, tested by no one, and accepted by only by the
[EEOC’s] witness himself.*

The Fourth Circuit Court of Appeals recently issued a similar rebuke in dismissing the EEQC’s
challenge to an employer’s criminal background and credit history checks in Equal Employment
Opportunity Commission v, Freeman.® In Freeman, Judge Agee wrote a concurring opinion
chastising the EEOC and cautioning the agency:

The EEOC must be constantly vigilant that it does not abuse the
power conferred upon it by Congress as its “significant resources,
authority, and discretion” will affect all “those outside parties they
investigate or sue . . . The Commissions’ conduct in this case
suggests that its exercise of vigilance has been lacking. It would
serve the agency well in the future to reconsider how it might

A See, e.g., Mach Mining v. EEOC, __U.S. __ (2015) (rejecting EEOC position on pre-litigation enforcement
procedures); EEOC v. Honeywell Int’l, Inc. 2014 U.S. Dist. LEXIS 157945 (D. Minn. Nov. 6, 2014) (denying EEOC
request for TRO relating to the Company’s wellness program under ADA).

hd 748 F.3d 749 (6th Cir. 2014).

48 Id

b 2015 U.S. App. LEXIS 2592 (4th Cir. Feb. 20, 2015).
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better discharge the responsibilities delegated to it or face the
consequences for failing to do so.*

The fundamental unfairness associated with labeling initial agency findings as reportable
violations should be readily apparent, as demonstrated in cases such as Kaplan and Freeman. If
the Proposed Rule were already in place, the employers in those cases would have been required
to certify as labor law violators, putting them at risk of losing federal government contracts, even
though neither employer violated the law.*! The Kaplan and Freeman cases are particularly
illustrative of the perils of the Proposed Rule because the employers were alleged to have
violated the law, in a reportable “administrative merits determination,” for conducting
background checks that they believed would help them avoid hiring individuals with a
demonstrated lack of “integrity or business ethics.”

Additionally, the Proposed Rule and Guidance are particularly unfair, and could lead to
inconsistent results, with respect to NLRB complaints, given the NLRB’s well-known non-
acquiescence policy. Pursuant to its non-acquiescence policy, the NLRB will continue to pursue
legal positions that have been expressly rejected by a circuit court of appeals or even by several
circuit courts of appeals. For instance, in D.R. Horton, Inc., v. NLRB,* the Fifth Circuit Court of
Appeals overturned a highly controversial decision in which the NLRB prohibited the use of
class action waivers and held that employers will be deemed to have violated NLRA if they
require employees to sign such waivers. The NLRB confronted the very same issue again, a year
later, in Murphy Oil US4, Inc., where the NLRB reaffirmed the position it took in D.R. Horton,
despite recognizing its decision had been expressly overturned by Fifth Circuit, and also rejected
by the Second and Eighth Circuits.> If the Proposed Rule were in place now, the employer in
D.R. Horton would not be required to certify as a labor law violator, given the Fifth Circuit’s

B 2015 U.S. App. LEXIS 2592, at *22-23.

st The EEOC has filed numerous other frivolous complaints that would constitute reportable “administrative
merits determinations” under the Proposed Rule and Guidance. See,e.g. EEOC v. West Customer Mgmt., 2014 U.S.
LEXIS 125126 (N.D. Fla. Sept. 8, 2014) (attorneys’ fees awarded against the EEOC, after court concluded that the
EEOC’s evidence “was not sufficient to make out a prima facie case” and the EEOC’s continued prosecution of the
case “was plainly frivolous for the lack of evidence supporting the claim™); EEOC v. TriCore Reference Labs, 2012
U.S. App. LEXIS 17200 (10th Cir. 2012) (an award of attorneys’ fees imposed against EEOC in ADA case because
court determined “[t]he EROC continued to litigate the . . . claims after it became clear there were no grounds upon
which to proceed” and the EEOC’s pursuit of the claims were “frivolous, unreasonable, and without foundation™);
see also U.S. Senate Committee on Health, Education, Labor and Pensions, EEOC: dn Agency on the Wrong Track?
Litigation Failures, Misfocused Priorities, and Lack of Transparency Raise Concerns about Important Anti-
Discrimination Agency, (Nov. 24, 2014) (identifying instances of EEOC litigation abuse) at
http://www.help.senate.gov/imo/media/doc/FINAL%20EEOC%20Report%20with%20Appendix.pdf.

52 737 F.3d 344 (5th Cir. 2013).

53 361 NLRB No. 72, slip op. at 2 (Oct. 28, 2014).
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decision, while other employers that use class action waivers would continue to receive NLRB
complaints, be required to certify as labor law violators, and be subject to potential debarment.

B. Responsible Contractors May Be Required to Report as Labor
Law Violators, and Be Disqualified from Contracting, For
Excessive Periods

Requiring employers to certify as labor law violators based on alleged but unproven
violations of law is particularly improper because employers must fully exhaust agency
administrative processes before obtaining judicial review, which can take years or even decades.
Pursuant to the Proposed Rule, an employer could be required to certify as a labor law violator
for a period of three years after receiving an agency’s initial determination, an interim agency
decision, and an agency board decision, all before obtaining a court decision that might vindicate
the employer of any wrongdoing. As a result, an accused but innocent employer could be
disqualified or otherwise disadvantaged from federal contracting for an extended period based on
meritless allegations while it exercises its right to appeal the unjust ruling.

The NLRB case Erie Brush & Mfz. is illustrative. > There, the NLRB issued an unfair
labor practice complaint in 2006 alleging that the employer unlawfully refused to bargain by
declaring impasse in negotiations prematurely. > An NLRB administrative law judge (“ALJ”)
issued a decision finding a violation in 2007 and the NLRB, in a divided decision, affirmed the
ALJ’s decision in 201 1.°® The employer appealed, and the Court of Appeals for the District of
Columbia Circuit (“D.C. Circuit™) reversed the NLRB’s decision in 2012, finding that the
employer had not violated the law.’” Pursuant to the Proposed Rules and Guidance, the employer
in Erie Brush would have been required to self-report as a labor law violator from 2006 through
2012 — putting its ability to win or retain government contracts at risk for almost six years — even
though it committed no violation.

The timeline in Erie Brush is not remotely unique. Indeed, history is replete with cases in
which the NLRB, EEOC, and OSHA have issued initial findings of wrongdoing against
employers, only to have those findings overturned more than a decade later. For instance, in E.L
DuPont de Nemours & Company v. NLRB, 682 F.3d 65 (D.C. Cir. 2012), the employer made
changes to a benefit plan consistent with its past practice and pursuant to the reservation of rights
language set forth in the benefit plan itself. The NLRB issued a complaint in March 2005,
claiming the employer violated the NLRA by not first bargaining with the employer’s union. An
NLRB ALJ issued an opinion in December 2005 finding a violation, which was affirmed by the

4 Erie Brush Mfg. 357 NLRB No. 46 (Aug. §, 2011).
55 Id
56 Id

7 Erie Brush & Mfg. Co. v. NLRB, 700 F.3d 17 (D.C. Cir, 2012).
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NLRB approximately five years later in August 2010, The D.C. Circuit reversed that decision in
June 2012, and remanded the case back to the NLRB where it has remained pending for the last
three years. As in Erie Brush, the employer in E.L. DuPont de Nemours would have been
required to self-report as a labor law violator, based on a single violation, for a five-year period,
March 2005 through December 2008, and August 2010 through June 2012, even though the
violation has been overturned.>®

C. Innocent Employers May Be Coerced Into Unfavorable
Settlements

Applying the definition of “administrative merits detsrmination” contained in the
Proposed Rule is also ill-conceived because it will likely result in innocent employers being
coerced into settlements. Faced with the potential loss of federal contracts potentially totaling
tens of millions of dollars, responsible employers that receive unmeritorious allegations or
citations may decide to capitulate and enter into “labor compliance agreements” rather than
contest the violations, given the new potential remedy — debarment — imposed under the EO. In
other words, upon receiving an OSHA citation, EEOC probable cause determination, NLRB
complaint or other “administrative merits determination,” even the most principled and innocent
employer will likely decide to preserve its eligibility to receive and retain federal contracts,
rather than exercise its legal right to appeal such determinations, irrespective of the merits.

To the extent contractors make a considered judgment to not pursue an appeal, simply to
stay in the contracting game, this outcome runs the risk of further emboldening regulators to
overreach, perhaps with more experimental legal theories, knowing that most contractors will
enter into labor compliance agreements rather than risk a non-responsibility determination.
Indeed, the Proposed Rule states that the extent to which an employer has remediated a
“violation” — which includes entry into a “labor compliance agreement” — “will typically be the
most important single factor that can mitigate the existence of a violation.” That fact only
increases the likelihood that innocent employers will feel the need to settle allegations of
wrongdoing that they might otherwise contest. Under such circumstances, neither the agency’s
“administrative merits determination” nor the contractor’s entry into a “labor compliance
agreement” will, in reality, bear any relationship to whether the employer is a responsible
contractor. In short, while employers that choose to do business with the federal government can

* See also SDBC Holdings, Inc. v. NLRB, 711 F.3d 281 (2d Cir. 2013) (innocent employer would have been
required to self-report as labor law violator for almost four years under the Proposed Rule based on NLRB unfair
labor practice complaint issued May 2009, an ALJ decision issued in June 2009, and an NLRB decision issued in
August 2010, when thosc decisions were ultimately rejected by the Second Circuit Court of Appeals in March
2013).
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and should be required to abide by certain obligations as a “price of doing business” with the
government, those employers should pof be compelled to sacrifice their legal rights to do so.

Treating initial agency determinations as reportable violations is particularly problematic
in the union setting, because doing so may tip the balance of labor relations impermissibly in
favor of unions and in violation of federal labor law. It is no secret that unions have engaged in
“corporate campaigns” in an attempt to coerce employers to accede to union demands. As part of
the corporate campaign strategy, unions often file a barrage of questionable or meritless claims
of wrongdoing under several of the statutes identified in EO 13673. Indeed, OSHA complaints
and unfair labor practice charges are a stock in trade of many corporate campaigns.®® Permitting
judicially-untested allegations of wrongdoing to serve as “administrative merits determinations,”
carrying the potential to disqualify employers from federal contracting, will simply provide
organized labor with an even greater incentive to file meritless allegations as leverage in any
labor dispute with a federal contractor or subcontractor.

D. Contracting Officers and Agency Labor Compliance Advisors
Cannot Possibly Assess Potential Violations in an Accurate,
Timely, Consistent, and Fair Manner

EO 13673 requires COs and ALCAs to assess reported violations of fourteen complex
federal labor laws to make a responsibility determination based on an employer’s record of
integrity and business ethics.%® In making their assessments, the COs and ALCAs must take into
account whether the reported violations are “serious, repeated, willful, or pervasive” as defined
in the Guidance. Further, the Proposed Rule and Guidance require that each reported violation
“be assessed on a case-by-case basis in light of the totality of the circumstances, including the
severity of the violation or violations, the size of the contractor, and any mitigating factors.” The
NAM believes that it will be infeasible for COs and ALCAs to perform the function delegated to
them under the Proposed Rule in any meaningful, consistent, or even-handed way. Once COs
and ALCAs have to consider “equivalent state laws,” the task will surely be impossible given
that the 20,000 plus unique contractors subject to the proposed rule operate in all 50 states and
are therefore covered by countless—and sometimes conflicting—equivalent state laws. For
instance, if the FAR Council and DOL determine that each state has even just ten “equivalent

® See Jarol B Manheim, Trends in Union Corporate Campaigns (U.S. Chamber of Commerce 2003); U.S.
Gov’t Accountability Office, GAO/HEHS5-00-144, Worker Protection: OSHA Inspections at Establishments }
Experiencing Labor Unrest, at 5 (Aug. 2000) (noting that employers experiencing labor unrest are 6.5 times more
likely to be inspected by OSHA than those not experiencing labor unrest); Howard Mavity, Multiple Embarrassing
OSHA Citations: The Next Union Organizing Tactic? (June 1, 2010),

@ E.O. § 2(a)(i)(0).
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state laws,” the ALCAs and COs will be required to consider as many as 200 additional statutory
requirements in making responsibility determinations.

1. The EO and Proposed Rule Cover an
Extraordinarily Broad Array of Laws that COs
and ALCAs Cannot be Expected to Master

As an initial matter, each of the fourteen federal laws identified in EO 13673 is extremely
complex and highly nuanced. Taken together, the agencies that administer those fourteen federal
laws have issued thousands of pages of substantive administrative regulations pertaining to those
laws. The fact that COs and ALCAs must also consider yet-to-be-identified “equivalent state
laws” further expands the universe of relevant statutes with which the COs and ALCAs must
become familiar. And the relevant statutes are subject to an ever-changing body of judicial
interpretation, consisting of thousands upon thousands of decisions. It is wholly unreasonable to
assume that any CO or ALCA will have a sufficient understanding of the universe of relevant
laws to be able to make the required assessments and to make them consistently. Indeed, it is fair
to say that most experienced, full-time labor and employment practitioners cannot claim to have
expertise with respect to each of the fourteen identified federal labor and employment laws,
much less all of their state law equivalents, regardless of how the state law equivalents are
ultimately defined.

The task delegated to COs and ALCAs under EO 13673 and the Proposed Rule is made
even more difficult because employers that are required to report violations will likely feel
compelled to submit voluminous evidence showing the absence of a violation, their good faith,
past remedial measures, and damages-related evidence. Such submissions would almost certainly
include all or large portions of a factual record developed in any given matter, including
statements of position, affidavits, deposition transcripts, hearing testimony, trial exhibits, and/or
legal memoranda. Requiring COs and ALCAs to sift through such materials to assess reported
violations and make determinations would be daunting for even the most seasoned labor and
employment lawyer, The COs’ and ALCASs’ responsibility would be even more difficult (and
unreliable) in cases where the violations reported are based on initial agency determinations and
lack any judicial analysis of the relevant evidence, This monumental task, never before required
of COs, simply cannot be undertaken in a consistent, meaningful, or fair way.

2. The Definitions of “Serious, Repeated, Willful
and Pervasive” Will Not Assist the COs and
ALCAs in Making Reasonable and Accurate
Determinations
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Although DOL has ostensibly identified criteria to assist COs and ALCAs in determining
whether reported “violations” of the labor laws are “serious, repeated, willful or pervasive,” the
Guidance provided is ill-conceived on many levels.

First, the Guidance states that a violation may be considered “serious” if it affects 25
percent of an employer’s workers. That standard is unworkable, The NLRB has issued
complaints in recent years challenging as unlawful employer policies regarding employee use of
social media and, as noted above, the EEOC has filed lawsuits based on employer background
check polies.5! Social media policies arguably affect each and every employee in the workplace,
and background policies typically apply to most or all applicants for employment. According to
the Guidance, NLRB complaints or EEOC reasonable cause determinations challenging
employer policies of broad application — often testing the outer boundaries of existing law and/or
providing a vehicle through which existing laws are applied to new circumstances in the
workplace — would be considered “serious.”

Second, the Guidance also states that violations may be considered “serious” if fines or
penalties of at least $5,000 or back wages of $10,000 are “assessed.” The Proposed Rule is
ambiguous because it does not define the term “assessed.” While the NLRB often secks
economic remedies in the form of back pay, front pay, and interest, those remedies are rarely, if
ever, quantified or “assessed” in the NLRB’s complaint or at any time prior to the entry of a final
order. Similarly, EEOC probable cause determinations typically do not assess damages in any
specific dollar amount. At various points, the Guidance indicates that the threshold dollar
amounts will be reached if a violation has “resulted” in a fine of $5,000 or $10,000 in back
wages, suggesting that an actual judgment must have been entered, but the Guidance is unclear
on this point. Regardless of whether the term “assessed” is construed to mean “alleged,”
“sought,” or actually “awarded,” virtually every case brought under Title VIJ, the ADA, or the
ADEA, and almost every NLRB case seeking back pay, would trigger a finding of a “serious”
violation, given the exceedingly low thresholds identified.

Third, the Guidance also states that any reported “violation involving an adverse action or
unlawful harassment for exercising any right protected by law is a serious violation.” That
sweeping definition will ensnare nearly every NLRB unfair labor practice complaint issued
against an employer involving any “adverse action.” Virtually all NLRB complaints issued
against an employer include the allegation that the employer has violated Section 8(a)(1) of the
Act, which provides that it is unlawful for an employer “to interfere with, restrain, or coerce
employees in the exercise of the rights guaranteed in Section 7 of the [NLRA].” Since Section
8(a)(1) allegations are included in essentially every complaint issued by the NLRB, it would be

st See, e.g., Durham School Servs., L.P., 360 NLRB No. 85 (Apr., 25, 2014); Bentie Page Clothing, 361 NLRB
No. 79 (Oct. 31, 2014).
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absurd to treat every NLRB violation involving alleged violations of Section 8(a)(1) of the
NLRA as being “serious.”

Fourth, the Guidance with regard to “willful” violations is equally unhelpful and is, in
fact, counterproductive. For example, the Guidance states that an employer will be considered to
have engaged in a “willful” violation if the employer maintains an employee handbook stating
that the employer provides unpaid leave to employees with serious health conditions as required
by the FMLA, but then is alleged to have failed to provide such FMLA leave. The Proposed
Rule, if enforced, would effectively penalize those employers that maintain policies advising
employees of their legal rights by increasing the gravity of any associated violation or alleged
violation.

Fifth, the Guidance with respect to “pervasive” violations is similarly flawed. As part of
determining whether a violation is “pervasive,” the Guidance requires CO’s and ALCAs to
assess whether an employer has violated the relevant laws with the explicit or iraplicit approval
of “higher-level management.” The Guidance fails to define what constitutes “higher-level
management” and provides no workable Guidance to the COs or ALCAs as to what constitutes
implicit approval.

Sixth, the Guidance provided to COs and ALCAs regarding “repeated violations” is
incomplete and overly simplistic. EO 13673 requires the CO and ALCA to consider whether an
employer required to report a violation has had “one or more additional violations of the same or
substantially similar requirement in the past three years.”®? In describing a “substantially similar”
violation under the NLRA, the Guidance states that two violations of the same provision, e.g.,
two violations of Section 8(a)(5), requiring union recognition and good faith bargaining, should
be treated as similar violations, while violations of different provisions (e.g., Section 8(a)(2) and
Section 8(a)(3)), should not be considered substantially similar violations. This analysis fails to
appreciate that not all violations of the same statutory provisions are similar in degree of
seriousness or culpability.

For instance, there are a variety of potential Section 8(a)(5) violations varying widely in
terms of seriousness and impact on employees. One may violate Section 8(a)(5) by changing
employees’ terms and conditions of employment unilaterally without bargaining, by failing to
respond adequately to union information requests, or by failing to negotiate in good faith with
the employees’ union. Not all Section 8(a)(5) violations are of equal gravity, however. Indeed,
employers may knowingly commit a technical refusal to bargain in violation of Section 8(a)(5)
simply because that is the only way they are able to appeal NLRB rulings in representation cases.
NLRB decisions in representation cases are not final, appealable orders, so if a union wins an

& E.0. § 4bXDBX2).
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election, to contest an NLRB election ruling, an employer must first refuse to bargain with the
union that wins the election, committing an unfair labor practice in violation of Section 8(a)(5).
The NLRB then issues a complaint, which allows the employer to raise its objections to the
election as a defense to the unfair labor practice complaint. The NLRB will almost always reject
the employer’s defense, permitting the employer to litigate its election objections in the context
of the unfair labor practice case before a circuit court of appeals.®® Unfair labor practice
complaints issued in “test of certification” cases should not be treated as a violation of law at all,
much less a serious, willful or repeated violation, as they bear no relationship whatsoever to
whether an employer is or would be a responsible federal contractor. Simply put, in those cases,
employers are required by the law to violate provisions of the NLRA in order to exercise their
rights under the Act.

While experienced practitioners may be expected to understand the subtle and not so
subtle differences between various types of labor law violations, it is wholly unreasonable to
expect COs and ALCASs to appreciate such differences or make proper and consistent
determinations as to whether violations are serious, willful, repeated, or pervasive as required by
the Proposed Rule.

The fact that CO’s and ALCA’s will be expected to make such assessments with regard
to “equivalent state laws” further exacerbates the problem and virtually guarantees inconsistent
determinations. For example, just one government contractor might have operations in a dozen
states which could very well subject the contractor to over a hundred equivalent state laws. It
will be near impossible for the CO and ALCA to understand the subtle differences and nuanced
terminology across states. Many state discrimination laws provide protections that are similar to,
but broader than, those set forth in Title VII or sister jurisdictions. The District of Columbia
prohibits discrimination based on appearance and political affiliation, two characteristics that are
not embodied in Title VIL% Similarly, California law prohibits discrimination based on sexual
orientation and gender identity, while New York law prohibits discrimination based on sexual
orientation but not gender identity.5 Title VII currently prohibits discrimination based on gender
identity but not sexual orientation. Accordingly, COs and ALCAs may be confronted with
violations of state law based on conduct that would not violate federal law or the laws of several
other states. Moreover, California’s Occupational Safety and Health State Plan is more stringent
than the federal OSHA requirements. For instance, the California plan requires employers to
comply with requirements on ergonomics. It is difficult to discern how a violation of one state’s
law could provide any meaningful measure of whether an employer is responsible if the conduct
at issue is perfectly lawful under federal law.

6 See Aloft Chicago O-Have, 355 NLRB No. 117 (Aug. 24, 2010).
o D. C. Human Rights Act, D.C. Code, § 2-1401.11 (a) (2000).
6 See Cal. Gov’t Code §12940 (West, 2014); N.Y. Exec. Law §296 (McKinuon 2010).
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E. The Paycheck Transparency Provisions of the Proposed Rule Are
Burdensome and Unnecessary.

The requirement under the Proposed Rule and Guidance that federal contractors provide
all workers with a detailed written pay stub showing hours worked, overtime hours, pay rate and
any payroll deductions on weekly basis is unnecessary and burdensome. As an initial matter,
many responsible contractors use a bi-weekly payroll system that provides the required
information in an easily-understandable form. There is no justification for requiring such
contractors to make costly adjustments to their payroll processing systems to provide an
overtime breakdown on a weekly basis. Specifically, neither FAR Council nor the DOL cites to
any evidence to suggest that employees who currently receive payroll information on a bi-
weekly basis are being deceived or deprived of any of their substantive rights.

While EO 13673 states that contractors shall be deemed to have fulfilled the written pay
stub requirement if they are complying with “substantially similar” state or local wage payment
laws, the DOL has not identified which laws it considers “substantially similar.” While the NAM
does not believe that any “Paycheck Transparency” requirements are necessary, no paycheck
requirements should be put into effect until the DOL has specifically identified the so-called
“substantially equivalent” state and local laws and provided an opportunity for public comment
with respect to the laws identified.

Additionally, contractors often use temporary or contingent labor provided through
staffing agencies. In such cases, the temporary workers are neither independent contractors nor
employees of the contractor. Ordinarily, the contract between the contractor and staffing agency
specifies the employment status of the temporary worker, and the staffing agency rather than the
contractor is responsible for payroll. The NAM believes it would be duplicative and unduly
burdensome to require contractors to provide individual temporary workers of notice of their
status and/or to require contractors to provide temporary workers with written pay stubs in
addition to those provided by the staffing agency employer.

Finally, the Proposed Rules and Guidance require that contractors provide each worker
with notice of their independent contractor status after the effective date of EO 13673 and again
before the worker performs work on a covered contract, even if the services the worker provides
have not changed. This requirement is burdensome and unnecessary. Simply stated, there is no
logical reason why a contractor must repeatedly inform a worker of his or her independent
contractor status when there has been no change in either the nature of the parties’ contractual
relationship or the nature of the work being performed by the independent contractor.
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IV.  The Proposed Rule and Guidance Contain Flawed Regulatory Analyses

In addition to the substantive flaws described above, the Administration’s economic
analysis and consideration of regulatory alternatives fall woefully short of the obligations
imposed by EO 12866, the Paperwork Reduction Act, and the Regulatory Flexibility Act to
produce regulatory analyses that are comprehensive, transparent, and thorough. Due to the
defects described below, the Proposed Rule should be abandoned or sent back to the FAR
Council for further, more rigorous analysis.

A, RIA Based on Erroneous Projections

Accompanying the Proposed Rule is a Regulatory Impact Analysis (“RIA”) that is
required under EO 12866 (and, by adoption, EO 13563). EO 12866 directs federal agencies to
assess the economic effects of their proposed significant regulatory actions, including
consideration of reasonable alternatives.

Here, the RIA’s assessment of the Proposed Rule’s economic effects is deficient because
of a flawed methodology for projecting the number of contractors who will be required to check
“yes” when asked if they have had any labor violations in the past three years based upon the
Proposed Rule and Guidance as currently drafted. In order to estimate the percentage of
government contractors with violations subject to disclosure, the RIA extrapolates from the
percentage of all businesses (according to 2011 census data) with violations subject to disclosure.
Such an approach is inherently misleading because the RIA is considering a universe—all
employer firms—that is not representative of the characteristics of the typical government
contractor. Namely, government contractors tend to have more employees than the vast majority
of employer firms in the census data, and therefore government contractors are more likely to
have minor violations that will need to be reported under the Proposed Rule and Guidance.

The impact of this flawed methodology on the FAR Council’s projections is apparent by
looking at NLRB violations as an example. According to the 2011 Census, there were 5,682,424
employer firms in the country. Of those firms, (62 percent) employed four or fewer employees.
Given that employer firms with four or fewer employees are not generally unionized, it is not
surprising that only 3,735 employer firms have NLRB violations, Using the large denominator
(5,682,424), the RIA calculates that only .07 percent of employer firms nationwide have
violations that would trigger disclosure. But it certainly does not follow that only .07 percent of
government contractors would have to disclose: (1) a complaint filed by an NLRB regional
director, or (2) a finding from the NLRB that a contractor violated the law.% Indeed, a survey of

6 Federal Acquisition Regulation (FAR) Case 2014-025, Fair Pay and Safe Workplaces Regulatory Impact
Analysis Pursuant to Executive Orders 12866 and 13563, at 9.
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the NLRB’s docket from the past three years reveals that NLRB regional directors have filed
complaints against 18 of the country’s 100 largest contractors (18 percent).” The percentage is
far higher among the ten largest contractors—five of which have had complaints filed against
them in the past three years (50 percent). And this significant underestimation is just one of the
14 laws covered by EO 13673,

Similarly, the RIA projection falls far short when estimating the number of contractors
who will have to disclose OSHA citations. According to the RIA’s estimate, only 2.55 percent of
contractors will have citations. But OSHA’s database reveals that fourteen of the twenty-five
largest government contractors have had OSHA citations within the past three years, and 27 of
the top 100 have received citations.®®

The RIA’s flawed methodology skews the numbers for the top 100 contractors but also
for small businesses that sell to the government. According to the census data, 98.3 percent of
employer firms have 99 or fewer employees. In contrast, many government contractors qualify
as “small” according to the SBA’s industry-based definition if they have 500 or fewer
employees. In other words, even “small” government contracts dwarf the size of the employer
firms that the FAR Council used to make its calculation. Not surprisingly, small business
contractors that are 100 times larger than most employer firms in the census are statistically more
likely to have minor labor violations.

The RIA estimates that contracting officers will initiate 40,126 responsibility
determinations in a given year. However, the RIA projects that only 1,625 offerors will undergo
responsibility determinations after affirmatively disclosing violations—a figure based on the
FAR Council’s estimate that only 4.05% of contractors will have violations to disclose. By
relying on such a wild underestimate, the FAR Council has masked a significant cost of the
Proposed Rule.

As described above, over 30% of the top 100 contractors—as measured by obligated
contract dollars—will have to report OSHA and NLRB violations under the Proposed Rule. Data
about the other labor laws are not publicly accessible, but one can only assume that the RIA
underestimates these projections as well. As such, it is likely that 30-50 percent of the country’s
top contractors would have reportable violations under the Proposed Rule. Assuming that the
average government contractor has fewer employees than contractors in the top 100, it makes
sense to use the lower bound of the range to extrapolate across all contractors. Thus, if 30% of all
contractors have to check the box “yes,” then, in any given year, over 12,000 offerors will
undergo responsibility determinations after disclosing violations. As such, the actual cost of the

& Data obtained from NLRB’s “Cases & Decisions,” hitps://www.nltb.gov/cases-decisions (last visited July
2, 2015).
a According to FY 2014 data from the Federal Procurement Data System,

https://www.fpds.gov/fpdsng_ems/index.php/en/ (last visited July 2, 2015).
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Proposed Rule to industry and the government will increase exponentially due to: (1) the number
of contractors who will feel compelled to assemble materials about remedial measures and
mitigating factors as part of the responsibility determination; and (2) the burden on COs who are
required by law to consider the mitigating circumstances. In sum, the RIA has dramatically
underestimated the number of contractors who will be required to check the box “yes” and who
will spend time and money providing information as part of the responsibility determination.

Not only does the FAR Council’s faulty estimate undermine the analysis of the RIA, but
it also taints the analysis of the Paper Work Reduction Act and Regulatory Flexibility analysis,
discussed below, which rely on the disclosure rate as a defective input in their analysis.

B. RIA Fails to Consider Reasonable Feasible Alternatives

As part of the required analysis under EO 12866, the FAR Council’s RIA is supposed to
consider feasible regulatory alternatives. This analysis must include an assessment of the costs
and benefits of any reasonable feasible alternatives and an explanation as to why the proposed
action is preferable to the potential alternatives. Here, the Proposed Rule fails to adequately
consider several reasonable alternatives.

1. Failure to Consider Existing Process for
Responsibility Determinations

If there is truly a problem with the procurement system that needs to be fixed (a
proposition that the Administration has failed to demonstrate), the FAR Council must first
consider making improvements to the existing system. Rather than creating a vast new
bureaucracy with ALCAs and labor compliance agreements, and forcing over-worked COs to
perform a contract-by-contract analysis, the FAR Council should revisit the mechanisms already
in place to help COs make responsibility determinations.

It is worth noting that COs already have the authority to consider labor violation
information reported by DOL when making a responsibility determination about a contractor’s
record of integrity and business ethics. FAR 9.105 states that when making the responsibility
determination, the CO can consider “other sources such as publications; suppliers,
subcontractors, and customers of the prospective contractor; financial institutions; Government
agencies; and business and trade associations.”® In other words, nothing currently prevents a CO
from going to the OSHA website to determine if an offeror has had serious violations in the past
three years.

& FAR 9.105-1{c)(5) {emphasis added).
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According to the FAR Council’s own estimate, the requirements of the Proposed Rule
will cost the government about $7.6M per year.”® As explained above, the likely cost is far
higher. Even assuming that the number is accurate, those federal dollars would be far better spent
investing in improvements to the existing system rather than adding on a burdensome new layer.
For instance, rather than creating the new ALCA positions (at a cost of $4,692,245 per year), a
fraction of these funds could be used to provide robust training to COs on the scope of their
authority when making responsibility determinations. Such a reasonable alternative would
almost certainly be less burdensome for contractors and far less expensive for the government.

Moreover, FAR 9.4 already gives COs the ability to take action against a contractor who
demonstrates a serious lack of business integrity by referring the contractor for a responsibility
determination review by an agency’s suspension and debarment official. Nonetheless, the FAR
Council fails to point out any deficiencies with the suspension and debarment system that makes
the Proposed Rule necessary. This failure to consider the existing system as an alternative to the
Proposed Rule is even more striking considering the Council’s reasoning in 2001 when it
rescinded a similar rule—the “blacklisting” rule,”! As a stated ground for rescinding the rule, the
FAR Council concluded:

[TThe current regulations governing suspension and debarment provide adequate
protection to address serious waste, fraud, abuse, poor performance, and
noncompliance. Any one of these concerns may authorize suspension or
debarm%nt under appropriate conditions and circumstances, subject to judicial
review.

The Council’s decision to propose a new rule might be justifiable if there was evidence that the
suspension and debarment system was no longer a valid tool to protect the government from
non-responsible contractors. But in the fourteen years since the blacklisting rule was rescinded,
the use of the suspension and debarment system has grown exponentially.”” With the existence of
such a robust suspension and debarment system, there is simply no need to create a new layer of
bureaucracy.

2. Failure to Consider Measures to Improve
Information-Sharing

The Proposed Rule also fails to adequately consider how the objectives of “Fair Pay and
Safe Workplaces” could be achieved by improving information-sharing between DOL, COs, and

7 Fair Pay and Safe Workplaces Proposed Rule, 80 Fed. Reg. 30,548, 30,558 (May 28, 2015).

n Contractor Responsibility-—Revocation, 66 Fed. Reg. 66,986 (Dec. 27, 2001),
7 Id. at 66,988,
B Interagency Suspension and Debarment Committee’s Annual Report to Congress (Mar 31, 2015),

https:/fisde.sites.usa.gov/files/2015/04/873report2014.pdf  (last visited July 2, 2015),
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Suspension and Debarment Officials. Under the present system, DOL already reviews federal
contractors’ compliance with federal labor laws through the Wage and Hour Division, the
Occupational Safety and Health Administration, and the Office of Federal Contract Compliance
Programs. DOL collects data from these enforcement agencies and makes much of it publicly
available through its Online Enforcement Database (“OED”). Rather than requiring contractors
to collect and report data that the government already has in its possession, the government could
improve its own information-sharing channels so that COs can have the information they need at
their finger-tips when making responsibility determinations.”

The FAR Council’s failure to consider improvements to information-sharing is puzzling
in light of the recommendations of the Harkin Report on which the Proposed Rule purportedly
relies.”> The Proposed Rule cites the report for the proposition that contract awards have been
made to contractors with safety and wage-and-hour violations. However, the Proposed Rule
ignores 4 of the 7 recommendations contained in that report which address measures to improve
information-sharing.

* Recommendation #1: The Department of Labor should take steps to improve the quality
and transparency of information on workplace safety violations.

¢ Recommendation #2: The Department of Labor should annually publish a list of
contractors that violate federal labor law.

+ Recommendation #3: The Government Services Administration should improve
contracting databases by increasing public transparency and expanding the amount of
information included in the databases.

* Recommendation #4: The President should issue an Executive Order to allow the
Department of Labor to input additional information into FAPIS concerning contractor
compliance with labor faw.”®

Notably, these recommendations do not call for contractors to supply this information.
Rather, the recommendations call for the government to become more transparent about the data
it has already collected. The recommendations suggest that already-collected information be

™ Of course, such a database would not have information about arbitral awards and civil judgments, but first
the Administration should see if the information from the enforcement agencies would be sufficient for satisfying
the goals of the rule before expanding the scope of the data collection.

7 Majority Staff of Senate Committee on Health, Education, Labor and Pensions, Acting Responsibly?
Federal Contractors Frequently Put Workers' Lives and Livelihoods at Risk (2013).

% Id. at 30-32.
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included in the Federal Awardee Performance Integrity & Information System (“FAPIIS”) so
that a CO could access the data about labor violations when making a responsibility
determination.

The Proposed Rule, however, gives short shrift to all of these recommendations. The
Proposed Rule acknowledges that in an “ideal scenario,” an agency would have access to a
government database with information about a contractor’s labor violations.”” However, the
Proposed Rule dismisses this as “cost-prohibitive” without any discussion of how much this
would cost and how the costs compare to the Proposed Rule. Accordingly, the RIA should
analyze how much the government would save if the ALCA position was eliminated and these
funds were channeled towards information-sharing improvements so that COs could consider
information that the government already has in its possession.

C. Flawed Paperwork Reduction Act Analysis

The primary purpose of the Paperwork Reduction Act (“PRA™)"® is to minimize the
paperwork and recordkeeping burden that the government imposes on private businesses and
citizens. In order to meet the PRA’s requirements, the FAR Council must measure the
recordkeeping “burden” in terms of the “time, effort, or financial resources™ the public will need
to expend in order to comply with the requirements of Fair Pay and Safe Workplaces. This
includes:

reviewing instructions;

using technology to collect, process, and disclose information;
adjusting existing practices to comply with requirements;
searching data sources;

completing and reviewing the response; and

transmitting or disclosing information.

. & & &

Here, the FAR Council’s PRA analysis is deficient because it fails to encompass several
of the burdens associated with the Proposed Rule and Guidance. First, the PRA analysis
estimates that it will only take contractors 6.26 hours to gather the information needed to make
the initial certification. This estimate ignores the fact that any contractor who has to make a
representation will be required to conduct thorough diligence to mitigate the risk of reporting
false information and violating the False Statement Act or False Claims Act.

Second, the PRA fails to calculate the costs to contractors to create data collection
systems. The largest federal contractors have operations spread across the country, and there is

n Fair Pay and Safe Workplaces Proposed Rule, 80 Fed. Reg. 30,548, 30,562 (May 28, 2015).
" 44 11.8.C. §§ 35013521,



111

FAR Case 2014-025
RINS000-AMS81
ZRIN 1290-AZ02
August 26, 2015
Page 32 of 38

currently no requirement for contractors to collect and aggregate information on violations of the
enumerated labor laws. Accordingly, most contractors will need to create new data collection
systems and hire and train employees to ensure that the company is complying with the new
requirements across all geographic locations. Putting such systems and procedures in place could
cost each larger contractor millions of dollars,

Third, the RIA estimates that the “cost of providing additional information” will only be
$168,350 per year. This estimate is based on a projection that only 1,625 contractors will have to
check “yes” and provide additional information once the CO initiates the responsibility
determination. As explained above, the 1,625 figure was calculated using the 4.05% disclosure
rate based on the projections of the relevant enforcement agencies. Not only will there be more
contractors checking “yes,” but these contractors will spend far more time than the 2.8 hours
estimated by the RIA. With so many contract dollars on the line, outside counsel will
undoubtedly advise their clients to submit lengthy statements contextualizing violations and
explaining the remedial measures that have been put in place.

Fourth, if contractors do not have systems in place to collect this aggregated information
about their own labor law violations, they most certainly do not collect the same data from their
subcontractors, As such, contractors will need to create systems capable of handling large
volumes of information from subcontractors who will have the same incentives as prime
contractors to contextualize reportable violations. As noted above, a large prime might enter into
hundreds of subcontracts, and even if only a small percentage of the subcontractors have
reportable violations, the prime will be forced to collect, review, and retain information about the
allegations, the proceedings, the judgment, remedial measures, and mitigating factors. Moreover,
contractors will need to review and analyze the updated information that is submitted by
subcontractors during contract performance to determine if additional action is required.
Amazingly, the FAR Council estimates that the total annual cost will be only $129,548. This is
not the cost per contractor but rather the RIA’s estimate of what it will cost all higher-tier
contractors that need to review updated information from subcontractors.”

Fifih, the RIA underestimates the continuing cost of complying with the Proposed Rule
and Guidance by assuming that contractors will only need one employee to review the Proposed
Rule and Guidance in the first year. Based on conversations with our members, the NAM
believes that the Proposed Rule and Guidance will affect multiple departments within each
organization such as human resources, contract management, compliance, legal, and supply
chain management. As such, cross-functional teams will need to review and understand the
Proposed Rule and Guidance. Moreover, the RIA ignores the fact that contractors will need to
continually review the requirements and train their employees to ensure compliance in
subsequent years after the Proposed Rule and Guidance are implemented. The RIA allocates no

” Fair Pay and Safe Workplaces Proposed Rule, 80 Fed. Reg. 30,548, 30,563 (May 28, 2015).
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costs for future year training and maintenance of systems that responsible contractors will
expend to ensure continuing compliance. Clearly, the projection woefully underestimates the true
cost of operationalizing the Proposed Rule.

D. Flawed Regulatory Flexibility Act Analysis

The Regulatory Flexibility Act (“RFA”)® requires that federal agencies analyze the
impact of their regulatory actions on small entities, and if there is going to be a significant impact
on a “substantial number” of these small entities, the agency must seek less burdensome
alternatives. As a procedural matter, the RFA sets out precise specific steps an agency must take
when conducting an Initial Regulatory Flexibility Analysis (“IRFA”). Namely, an agency must
address the following considerations:

. a description of the reasons why action by the agency is being
considered;

. a succinct statement of the objectives of, and legal basis for, the
Proposed Rule;

. a description of and, where feasible, an estimate of the number of
small entities to which the proposed rule will apply;

. a description of the projected reporting, recordkeeping and other

compliance requirements of the Proposed Rule, including an
estimate of the classes of small entities which will be subject to the
requirement and the type of professional skills necessary for
preparation of the report or record;

. an identification, to the extent practicable, of all relevant Federal
rules which may duplicate, overlap, or conflict with the proposed
rule; and

. a description of any significant alternatives to the proposed rule

which accomplish the stated objectives of applicable statutes and
which minimize any significant economic impact of the proposed
rule on small entities.!

As detailed below, the FAR Council’s IRFA failed to adequately consider several of the
elements identified by the RFA. As a result, the Council ignored the impact that the Fair Pay and
Safe Workplaces requirements will have on businesses across the country.

1. The FAR Council Failed to Articulate Any
Rational Reason for “Why Action by the Agency

80 5U.S.C. § 605(b).
8 5US.C. §§ 603(b)(1)-(5), 603(c).



113

FAR Case 2014-025
RIN9000-AMS1
ZRIN 1290-AZ02
August 26, 2015
Page 34 of 38

Is Being Considered” and Ignored Less Costly
“Significant Alternatives”

The FAR Council fails to articulate any rational basis in the IRFA for its decision to
promulgate the Proposed Rule. Instead, the FAR Council regurgitates the substance of EO 13673
and summarily claims that the proposed changes will reinforce protections for workers and
ensure that the Government contracts with companies with a satisfactory record of business
ethics, Nothing in the IRFA provides a basis to support this claim.

Relatedly, the Council ignored its obligations under the RFA to identify less costly
alternatives. As explained above, there are significant alternatives to the Proposed Rule which
accomplish the stated objectives of Fair Pay and Safe Workplaces while minimizing any
significant economic impact on smail entities.* The Council’s failure to seriously consider
available alternatives is almost certainly attributable to the fact that the there is simply no need
for the Proposed Rule in the first place. Had the FAR Council considered less costly alternatives,
the Council would have concluded that federal dollars would have been better spent improving
existing processes rather than requiring data collection and self-reporting which will only
increase costs for small businesses.

2. The FAR Council Failed to Address Whether the
Proposed Regulations “Overlap or Conflict”
with Other Federal Laws

In its IRFA, the FAR Council fails to address whether the Proposed Rule overlaps or
conflicts with other federal laws. Indeed, the Council ignores the fact that the Proposed Rule
directly overlaps with the FAR’s existing suspension and debarment procedures. For example,
the Proposed Rule identifies causes for a non-responsibility determination that overlap with the
existing causes for debarment.’> Moreover, each of fourteen labor laws already includes its own
complex enforcement mechanisms and remedial schemes—and only some of those allow for the
denial of federal contracts as a result of a violation. In fact, in some areas, Congress has
explicitly rejected the denial of federal contracts as a remedy, and none of these areas of overlap
are identified or addressed in the IRFA.

3. The FAR Council Failed to Consider the
“Compliance Requirements” on Small Entities

Rather than analyzing the compliance requirements of the Proposed Rule, the Council’s
IRFA simply repeats the certification requirements of EO 13673 without analysis of the

82 S US.C. § 603(c).
& Despite the similarity, the proposed rule lacks the procedural protections embodied in the existing
suspension and debarment procedures.
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recordkeeping or ongoing compliance requirements that will be imposed on small businesses. In
particular, the FAR Council failed to consider the fact that most small businesses are not
equipped to monitor the labor violations of their subcontractors, especially when their
subcontractors are large corporations. In fact, most small businesses do not maintain systems that
would allow them to examine their own labor violations over a period of three-years’ time, let
alone the violations of a multi-national corporation they may or may not do business with in the
future. Unfortunately, the FAR Council apparently made little effort to consider the impact of
these compliance requirements on small businesses.

E. Costs of Proposed Rule Clearly Exceed the Benefits

Not only does the FAR Council fail to meet the requirements of EO 12866 and the PRA,
which are implemented by the Office of Information Regulatory Affairs, the FAR Council also
falls short of its own standards for promulgating rules. FAR 1.102-2(b) directs that amendments
to the FAR should be promulgated only when “the benefits clearly outweigh the costs of
development, implementation, administration and enforcement.” Here, the FAR Council is
attempting to do the opposite. The average costs imposed on all contractors—at least
$106,571,022 by the government’s own analysis, which, as we have demonstrated, is grossly
inaccurate—are disproportionate to any benefit the Administration may obtain by targeting a
small number of firms.

The Administration concedes that the Proposed Rule is aimed at “the most egregious
violations”® caused by a few bad actors:

Although most federal contractors comply with applicable laws and provide
quality goods and services to the government and taxpayers, a_small number of
federal contractors have been responsible for a significant number of labor law
violations in the last decade.®

If the problem the FAR Council is trying to solve stems from the actions of a small
percentage of contractors, then the Administration fails to demonstrate why the burdensome
system envisioned by the rule should be applied to 24,000 contractors—the “vast majority” of

8 Fact Sheet: Fair Pay and Safe Workplaces Executive Order Jul 31, 2014,
http://www.dol.gov/asp/fairpay/FPSWFactSheet.pdf (last visited July 2, 2015).

L Guidance for Executive Order 13673 “Fair Pay and Safe Workplaces,” 80 Fed. Reg, 30574, 30574-75 (May
28, 2015). (emphasis added).

86 The Harkin report states that there are 49 contractors with significant labor violations. In other words, of

the 24,000 contractors who would be impacted by this regulation only 0.002% have significant violations. This
hardly suggests that the procurement system is replete with labor law violators. See, Majority Staff of Senate
Committee on Health, Education, Labor and Pensions, Acting Responsibly? Federal Contractors Frequently Put
Workers’ Lives and Livelihoods at Risk (2013). :
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which “play by the rules.” Without question, the goal of increasing workplace safety is
worthwhile, but the FAR Council fails to show how the benefits from this rule (if any) will
outweigh the enormous compliance and reporting costs imposed on all contractors.

V.

Recommendations

For all the reasons stated above, the FAR Council and DOL should withdraw the

Proposed Rule and Guidance. As written, the rule is unlawful, unfair, and unworkable and should
not be implemented. If, however, the Administration insists on implementing the rule, it should
consider the following changes:

1. Only final adjudications should be reportable. The proposed definition of

“administrative merits determinations” should be changed to include only final
determinations after an opportunity for hearing and after all appeals are exhausted, rather
than mere allegations leveled by federal agencies.

2. Refrain from future rulemaking re: “equivalent state law.” The Administration’s
decision not to define “equivalent state law” as part of this rulemaking is a clear
acknowledgement of just how unworkable such a rule would be. The Administration
should abandon this requirement entirely and refrain from future rulemaking or pursuing
sub-regulatory activity such as issuing guidance documents, policy statements, or
advisory notices on the subject.

3. The COTS exemption should extend to prime contracts. Applying the

requirements to primes selling COTS items to the government runs the risk of driving
commercial companies out of the federal marketplace. For good reason, the
Administration exempted COTS subcontracts from the requirements of “Fair Pay and
Safe Workplaces.” The FAR Council should extend this exception to contracts at all
levels.

4. Subcontractors should report directly to DOL.. The NAM supports the

Administration’s decision to stagger the effective dates for the application of the rule and
Guidance to subcontractors. We do not think subcontractors should be required to report
violations, but if the FAR Council insists on implementing this requirement, then the
reporting chain should be to DOL rather than a higher-tier contractor.

5. Raise the dollar threshold. As noted above, the current dollar threshold of
$500,000 is far too low and means that the requirements of “Fair Pay and Safe
Workplaces” will affect a significant portion of the contracting community. Pursuant to
the Regulatory Flexibility Act, the FAR Council must consider the impact of Fair Pay
and Safe Workplaces on small businesses and consider less burdensome alternatives. If
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the FAR Council were to raise the threshold to somewhere between $1-5 million, the
requirements would have less of an impact on small businesses.

6. Clarify Scope of Reporting. Currently, the Proposed Rule is unclear as to whether
the contracting entity, when part of a larger corporate enterprise, must report violations
for the contracting entity alone or for the entire enterprise. Given that many contracting
entities are owned by much larger parent companies, with separate data collection
systems, the requirements of the proposed rule should be limited to the bidding entity,

7. Clarify Reporting Timeline. At present, the Proposed Rule is not clear as to when
the semi-annual reporting is expected to occur. Rather than requiring that the reporting
occur based on the date of contract award, the reporting should be consistent across all
contracts—e.g., all reporting to occur April 1 and October 1. Such an approach will ease
the administrative burden on contractors, many of whom will have to report information
across hundreds of contracts, and might otherwise be required to report information
almost every day of the year.

VI Conclusion

For the aforementioned reasons, we respectfully urge the FAR Council to withdraw both
the Proposed Rule and Guidance. We appreciate the opportunity to submit these comments. If we
can be of further assistance on this matter, please do not hesitate to contact us. The DOL
announced in its Guidance that it will define “equivalent state laws™ as part of a future
rulemaking. Without this critical definition, the Proposed Rule and Guidance are incomplete and
prevent companies from fully understanding the scope of the new requirements. For this reason,
the FAR Council and DOL should postpone the issuance of the final rule and guidance until the
DOL has identified the “equivalent state laws” that will be covered under the requirements of EO
13673,

Sincerely,

Joe Trauger
Vice President, Human Resources Policy
National Association of Manufacturers
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Associsted Builders
and Contractory, Ing.

September 28, 2015

Chairman Richard Hanna Ranking Member Mark Takai

Subcommittee on Contracting and Workforce Subcommittee on Contracting and Workforce
U.S. House of Representatives U.S. House of Representatives

2361 Rayburn House Office Building B-343C Rayburn House Office Building
Washington, DC 20515 ‘Washington, DC 20515

Chairman Crescent Hardy Ranking Member Alma Adams
Subcommittee on Investigations, Oversight, and Subcommittee on Investigations, Oversight, and
Regulations Regulations

U.S. House of Representatives U.S. House of Representatives

2361 Rayburn House Office Building B-343C Rayburn House Office Building
Washington, DC 20515 Washington, DC 20515

Dear Chairmen Hanna and Hardy and Ranking Members Takai and Adams:

On behalf of Associated Builders and Contractors (ABC), a national construction industry trade association
with 70 chapters representing nearly 21,000 chapter members, 1 am writing in regard to your joint subcommittee
hearing, “The Blacklist: Are Small Businesses Guilty Until Proven Innocent?” The president’s “Fair Pay and
Safe Workplaces” Executive Order (E.0.) 13673 is another example of the White House circumventing
congressional authority and disrupting fair and open competition in federal contracting. Enclosed are ABC’s
comments on the E.O., which address our concerns in greater detail.

ABC has been a vocal opponent of the E.O. since it was issued on July 31, 2014. ABC and the business
community were active participants during the rulemaking process, through discussions with administration
officials and by submitting comments in response to the proposal. It is clear this policy will give the Obama
administration an opportunity to subjectively create what is tantamount to a “blacklist” of federal contractors
that would not be permitted to compete for federal work, similar to the controversial proposal offered by the
Clinton administration in the 1990s. At best, this E.O. creates a host of unintended problems for federal
contracting officers and federal contractors that will seriously disrupt the federal procurement process and
ultimately increase costs to taxpayers,

This E.O. is likely to result in the needless debarment of qualified federal contractors, while entirely
circumventing longstanding suspension and debarment procedures concerning labor and workplace violations
that are already part of the federal contracting process. It could prevent numerous small businesses from
entering into or renewing contracts with the federal government—effectively jeopardizing workers whose jobs
are tied to their employer's federal contracts.

The “Fair Pay and Safe Workplaces™ E.O. is a job killer that creates an unworkable reporting and compliance

burden for federal contractors, and will increase costs to taxpayers by reducing competition from contractors
providing critical goods and services to the federal government. Such a draconian change in longstanding

440 First 8t. NW., Suite 200 » Washington, D.C. 20001 + 202,595.1505 » www.abc.org
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federal contracting rules will irreparably harm good companies attempting to comply with complicated and
evolving laws that federal agencies have a hard time complying with in many instances.

We thank you for addressing this important issue and look forward to working with Congress to improve and
streamline the federal procurement process in a way that will result in better outcomes for taxpayers, small
businesses and American workers.

Sincerely,
Kristen Swearingen
Senior Director, Legislative Affairs

Enclosare: FAR Case 2014-023, Comments on the Proposed Federal Acquisition Regulation; Federal Pay and Safe Workplaces (RIN 9000-AM81); Comments on the
Proposed Guidance for Executive Order 13673, “Fair Pay and Safe Workplaces™ (ZRIN 1290-ZA02)
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VIA ELECTRONIC SUBMISSION

August 26, 2015

General Services Administration
Regulatory Secretariat (MVCB)
ATTN: Ms. Flowers

1800 F Street NW, 2nd Floor
Washington, DC 20405

Tiffany Jones

U.S. Department of Labor
Room §—2312

200 Constitution Avenue NW
Washington, DC 20210

Re: FAR Case 2014-025, Comments on the Proposed Federal Acquisition Regulation;
Federal Pay and Safe Workplaces (RIN 9000-AM81); Comments on the Proposed
Guidance for Executive Order 13673, “Fair Pay and Safe Workplaces” (ZRIN 1290-
ZA02)

Dear Ms. Flowers and Ms. Jones:

Associated Builders and Contractors, Inc. (ABC) submits the following comments in response
to the above-referenced Notice of Proposed Rulemaking (NPRM or Proposed Rule), published
in the Federal Register on May 28, 2015, by the Federal Acquisition Regulatory (FAR) Council,
and to the Department of Labor’s Notice of Proposed Guidance (NPG or proposed guidance)
published the same day. '

The NPRM/NPG seeks to implement Executive Order 13673 (“Fair Pay and Safe
Workplaces”), by amending 48 CFR parts 1, 4, 9, 17, 22 and 52. The proposed amendments
require federal contractors and subcontractors for the first time to disclose any “violations” of
14 federal labor laws occurring in the three years prior to any procurement for federal
government contracts/subcontracts exceeding $500,000, in addition to requiring updated

' 80 Fed. Reg., at 30548. Though published separately, the FAR Council’s NPRM is heavily dependent on and
substantially interrelated with the Labor Department’s NPG. ABC believes it is therefore appropriate and more
efficient to consolidate its comments on both documents and submit the same consolidated comments to each of the
agencies. The proposed rule and proposed guidance will hereafter be referred to collectively as the “NPRM/NPG” or
the “proposals.”
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disclosures of labor law violations every six months while performing covered government
contracts. The proposals also require contractors/subcontractors to include among their
disclosed violations an unprecedented list of court actions, arbitrations and “administrative
merits determinations” set forth in the Department of Labor’s NPG, including many forms of
agency actions that merely allege violations without having been fully adjudicated. The
proposals further require each contracting agency’s contracting officers (COs) for the first time
to attempt to determine whether companies’ reported violations of the above-referenced labor
laws render such offerors “non-responsible” based on “lack of integrity and business ethics.”
The proposals also require each contracting agency to designate an agency labor compliance
advisor (ALCA) to assist COs in determining whether a company’s actions rise to the level of a
lack of integrity or business ethics. The proposals also require each contractor/subcontractor
that is forced to report violations of labor laws to demonstrate “mitigating” efforts and/or enter
into remedial agreements or else be subject to a finding of non-responsibility for contract
award, suspension, debarment, contract termination or nonrenewal, all in a manner inconsistent
with due process under the 14 federal labor laws referenced in the NPRM.

In addition, the NPRM/NPG requires covered contractors/subcontractors for the first time to
report to their employees detailed information, including hours worked, overtime hours, pay,
and any additions to or subtractions from pay, as well as notifying such individuals whether
they are independent contractors. Finally the NPRM/NPG proposes to prohibit covered
contractors/subcontractors from requiring their employees to agree to submit to arbitration any
Title VII claims in addition to sexual assault and sexual harassment claims, in direct violation
of the Federal Arbitration Act.

As further explained below, ABC opposes all of the above-referenced proposals by the
NPRM/NPG, and other related changes. Both the NPRM and NPG are unlawful, impracticable,
and extremely burdensome to taxpayers and to government contractors, particularly small
businesses in the construction industry. Both the executive order and the proposals to
implement it should be rescinded in their entirety.

About Associated Builders and Contractors, Inc.

ABC is a national construction industry trade association representing nearly 21,000 chapter
members. ABC and its 70 chapters help members develop people, win work and deliver that
work safely, ethically and profitably for the betterment of the communities in which they work.
ABC member contractors employ workers whose training and experience span all of the 20-
plus skilled trades that comprise the construction industry. Moreover, the vast majority of our
contractor members are classified as small businesses. Our diverse membership is bound by a
shared commitment to the merit shop philosophy in the construction industry. The philosophy is
based on the principles of nondiscrimination due to labor affiliation and the awarding of
construction contracts through open, competitive bidding based on safety, quality and value.
This process assures that taxpayers and consumers will receive the most for their construction
dollar. Many ABC members currently perform government contracts exceeding the threshold
for coverage by the proposed NPRM/NPG. Indeed, a recent survey of federal government
construction contracts listed at USASpending.gov indicated that ABC members performed
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more than 56 percent of all federal government construction contracts exceeding $25 million
during the last five years.’

The proposal will have a significant and broad impact on the entire construction industry. For
example, in 2014, there was $962.057 billion worth of construction put in place.® Of that
amount, $275.698 billion was public construction, and $22.735 billion of that was federal
construction.* We estimate the vast majority of the federal construction put in place is subject to
the new proposals, as few federal construction contracts are below the $500,000 proposal
threshold. In addition, the proposals improperly impose reporting requirements on employers
based upon their performance of work unrelated to the performance of their government
contracts, by apparently requiring reports of alleged violations arising on non-government
projects regardless of size and regardless of the private or public nature of the work being
performed.

1. Background

Congress presently authorizes federal agencies to make responsibility determinations in federal
procurements based on, among other criteria, each offeror’s “satisfactory record of integrity and
business ethics.”® However, until now, contracting officers generally have restricted their
exercise of this power to those circumstances where contractors or subcontractors have been
found to have committed serious crimes or acts of fraud or similarly serious civil matters.®
There are sound practical and legal reasons for this longstanding practice. Federal agencies
have rightly focused on contractor transgressions that are directly correlated to contract
performance, and courts have required contracting officers to afford due process rights to
contractors accused of ethics violations.” Rather than attempting to determine contractor
integrity based on mere complaints or ongoing litigation in areas of law where contracting
officers themselves lack judgmental expertise, such determinations are generally made only
upon reports of final adjudications proving violations that call into question the ethical ability of
contractors to perform government contracts.

During the course of many decades, neither Congress, nor the FAR Council, nor the
Department of Labor has deemed it necessary, practicable or appropriate for contracting
officers to make responsibility determinations based on alleged violations of labor and

? hipy/Awww thetruthaboutplas.com. As reported on June 24, 2015, ABC members performed 569 government
construction contracts exceeding $25 million from FY 2009-FY2014, with a total contract value exceeding $35
billion.

® See U.S Census Bureau, accessed 8/21/15 http://www.census.gov/construction/c30/xls/total. xls

# See U.S Census Bureau, accessed 8/21/15 htip://www.census.gov/construction/c30/xls/federal xls

S41US.C § 113,

¢ See, e.g., CRS Report R40633, Responsibility Determinations Under the Federal Acquisition Regulation, at 6 (Jan.
4, 2013); citing Traffic Moving Sys., Comp. Gen. B-248572 (Sept. 3, 1992) (officers’ criminal convictions);
Standard Tank Cleaning Corp., Comp. Gen. B-245364 (Jan. 2, 1992) (repeated violations of state law); Drexel
Indus., Inc., Comp. Gen. B-189344 (Dec. 6, 1977) (integrity offenses that are grounds for suspension under the
FAR); Greenwood's Transfer & Storage Co., Inc., Comp. Gen. B-186438 (Aug. 17, 1976) (pending debarment).
7 See Old Dominion Dairy Prods., Inc. v. Sec’y of Def., 631 F.2d 953 (D.C. Cir. 1980).
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employment laws. Instead, where Congress has chosen to authorize suspension or debarment of
government confractors, it has done so expressly in a narrow category of labor laws directly
applicable to government contracts, and even then only after final adjudications of alleged
violations by the Department of Labor, with full protection of contractors’ due process rights.®
At the same time, in passing federal labor and employment laws that apply to private employers
outside the field of government contracts, Congress has created a variety of different remedial
requirements to compel compliance by employers, which were the product of careful balancing
of competing interests by Congress.® Congress did not authorize the executive branch to impose
the “supplemental sanction” of debarment on employers that violate these laws. '° Congress
certainly did not authorize federal contracting officers to disqualify employers from being
awarded government contracts based solely upon alleged violations of these laws, in the
absence of final adjudications and the protections of due process of law.

As further explained in ABC’s comments below, it is plain that the new proposals will
improperly disrupt the balanced labor law schemes established by Congress, to the detriment of
taxpayers, contractors and the procurement process. The sanctions imposed by the NPRM/NPG
are unprecedented in their scope and exceed the president’s authority. If finalized in anything
like their present form, the proposals will impose draconian new obligations on govermnment
contractors and will greatly increase the risks contractors will confront in performing services
for the government. Finally, the proposals will encumber the government contracting process
with impracticable and unworkable restrictions that will injure competition and degrade the
services received by the federal government. All of these outcomes will be particularly harmful
to government contractors in the construction industry, which will be the particular focus of
ABC’s comments below.

2. The Proposals Impermissibly Engraft an Unauthorized New Sanction Mechanism Onto
14 Labor Law Enforcement Programs Established by Congress

The NPRM/NPG gives little attention to the careful balance of remedies and sanctions already
established by Congress in existing labor and employment laws (described above). Instead, the
proposals undermine the Constitution’s separation of powers by substituting the president for
Congress in the exercise of legislative authority.

8 CRS Report RL34753, Debarment and Suspension of Government Contractors (2013), describing the procedures
for suspension and debarment authorized under such labor laws as the Davis-Bacon Act, 40 U.S.C. 3144; the
Service Contract Act, 41 U.S.C. 6705; Executive Order 11246; Section 503 of the Rehabilitation Act, 29 U.S.C.
793; the Vietnam Veterans Readjustment Act, 38 U.S.C. 3696; and Executive Order 13658, all of which apply
exclusively to government contracts and/or government-assisted contracts,

? Such laws include the National Labor Relations Act, 29 US.C. 151, Title VII of the Civil Rights Act, 42 US.C.
2000e, the Fair Labor Standards Act, 29 U.S.C. 201, the Family and Medical Leave Act, 29 U.5.C. 2601, the
Americans With Disabilities Act, 29 U.S.C. 706, the Age Discrimination in Employment Act, 29 U.S.C. 621, and
the Occupational Safety and Health Act, 29 U.S.C. 553..

1 Wisconsin Dep’t of Indus., Labor & Human Relations v. Gould, Inc., 475 U.S. 282, 286 (1986); see also Chamber
of Commerce v. Reich, 74 F.3d 1322, 1344 (applying NLRA preemption to federal executive order “encroaching on
NLRA's reguiatory territory.”).
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As noted above, the 14 federal labor/employment laws referenced in the proposals fall into two
categories with regard to disqualification of employers from performing government contracts.
Six of the laws are limited in their coverage to government contractors, and within those limits
these laws expressly authorize suspension and/or debarment of government contractors that
violate their provisions under limited circumstances that include full protection of due process
rights and final adjudications.'! The remaining eight laws apply broadly to private employers,
regardless of whether they perform government contracts, and these laws contain no provisions
authorizing disqualification of government contractors that violate their provisions.'* ABC
contends that the new proposals violate both types of laws.

Turning first to the “government contractor laws,” ABC members performing government
contracts are most commonly impacted by the Davis-Bacon Act (DBA), which applies
exclusively to construction contracts.”® Under that law, violators may have payments on their
contracts withheld, or be debatred for a period of three years, but only after a hearing has been
held in which the DOL proves they committed a “willful” or “aggravated” violation. "* The post-
hearing findings of the administrative law judge and the agency must be thorough, as opposed to
“general and conclusory.”"® Debarred contractors also are entitled to Jjudicial review of the
department’s suspension and debarment decisions. '®

Moreover, six months after a contractor or subcontractor is debarred under the DBA, it can
request that the administrator of the Wage and Hour Division permit it to contract with the
government. The administrator considers, among other factors, the contractor or subcontractor's
“severity of the violations, the contractor or subcontractor's attitude towards compliance, and the
past compliance history of the firm.” If the administrator denies the contractor’s request, the
contractor can petition for review by the Administrative Review Board.!”

The new proposals at issue here dispense with all of the foregoing hearing and adjudicatory
requirements of the DBA, as well as the reinstatement process. The proposals plainly violate the
DBA, as well as conflict with the DOL’s longstanding regulations and deny contractors their
constitutional rights of due process.

The new proposals similarly conflict with longstanding suspension and debarment procedures
under the Service Contract Act. Again, under that law applicable to service contractors, including
many ABC members that perform non-construction maintenance work for the government, a
hearing is required before a contractor can be debarred. ' However, similar to the DBA, the

" See note 6 above, listing the laws aimed at federal contractors.

' See note 7 above, listing the labor and employment laws that are not limited in their coverage to government
CONractors.

®40U.S.C.3141.

940 U.S.C § 3144: 29 CFR. § 5.12; e.g., Facchiano Construction Co v. Dep 't of Labor, 987 F.2d 206, 214 (34 Cir.
1993) (requiring knowledge on the part of the corporate officer).

'3 Griffin v. Reich, 956 F.Supp. 98, 110 (D.R.1. 1997). See also Pythagoras General Contracting Corp., Stanley
Petsagourakis, 2011 WL 1247207, at *13 (Mar. 1, 2011).

lf Facchiano Construction, supra n.12.

729 CFR. § 5.12(c).

¥ 41 US.C. 6706(b); Dantran, Inc. v. Dep’t of Labor, 246 F.3d 36, 45-46 (Ist Cir. 2001).
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contractor has an opportunity to show that it should not be debarred based on “unusual
circumstances,” including the (lack of) history of violations and aggravated circumstances. '*
Contrary to the SCA, the proposed rule and guidance afford neither a hearing before a contractor
can be disbarred, nor an opportunity for the contractor to reverse a debarment order if there are
unusual circumstances.

Finally, ABC is deeply concerned with how the new proposals appear to conflict with
longstanding DOL regulations implementing affirmative action compliance obligations under
Section 503 of the Rehabilitation Act, the Vietnam Era Veteran’s Readjustment Assistance Act,
and Executive Orders 11246 and 13658.%° Again, contractors that violate these statutory and
regulatory provisions may be debarred under aggravated circumstances from receiving future
contracts or terminated from ongoing government work. However, a contractor is entitled to a
formal hearing before any of these sanctions can be imposed.?' Again, the NPRM/NPG directly
contradicts these statutory and regulatory schemes, in violation of applicable laws.

Equally as egregious, if not more so, is the manner in which the new proposals ignore
congressional intent in enacting the second category of laws referenced above, which apply to
private employers generally and which authorize no disqualification of employers from
performing government contracts.

Most prominent among this category of laws whose violations are included within the proposals
is the National Labor Relations Act (NLRA). It is well settled that the National Labor Relations
Board (NLRB) is the sole and exclusive authority designated by Congress to address and remedy
any claimed violations of the NLRA.** Moreover, the NLRB itself is restricted by Section 10(c)
to issuing “make whole,” non-punitive remedial orders tailored to the unfair labor practices being
redressed.” Directly contrary to the new proposals, the Supreme Court has expressly held that
governments are not permitted to impose “supplemental sanctions,” including disqualification
from government contracts, as remedies for violations of the NLRA.* Significantly, in Gould,
the Supreme Court declared unlawful a state’s attempt to disqualify even those contractors that
had been found by judicially enforced orders to have violated the NLRB on multiple occasions
during a five-year period. The current proposals are significantly worse because they threaten

1929 C.F.R. § 4.188; Bither v. Martin, 995 F.2d 230 (9th Cir. 1993).

¥ See note 6 above for citations.

! See 41 CFR. § 60-741.66(a-d) (“Sanctions and penalties;” Section 503); 41 C.F.R. § 60-300.66(a-d) (“Sanctions
and penalties;” VEVRAA). Similarly, a contractor may be debarred for violating Executive Order 11246, but only
after the contractor has been afforded the opportunity for a hearing. 41 C.F.R. § 60-1.27(a-b) (“Sanctions™);
Executive Order 11246 §§ 208(b), 303(c). See, e.g., OFFCP v. O Melveny & Myers LLP, ARB Case No. 12-014,
2013 WL 4715032 (2013) (remanding to ALJ allegations that respondent violated Section 503, VEVRAA, and
Executive Order 11246); OFFCP v. Bridgeport Hospital, ARB Case No. 00-034, 2003 WL 244810 (2003)
(upholding order of ALJ dismissing citation of noncompliance with Section 503, VEVRAA, and Executive Order
11246).

= Garmon v. NLRB, 359 U.S. 236 (1959).

3 See, e.g., Sure-Tan, Inc. v. NLRB, 467 U.S. 883, 900 (1984); NLRB v. MacKay Radio & Telegraph Co., 304 U.S.
333, 348 (1938).

* Wisconsin Dep't of Indus., Labor & Human Refations v. Gould, Inc., 475 U.S. 282, 286 (1986).
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contractors with disqualification merely upon issuance of an unadjudicated administrative
complaint.

The foregoing preemption doctrine applied in Gould has by no means been limited to state
government actions inconsistent with the NLRA. The same legal principles have been applied to
the federal executive branch. Thus, in Chamber of Commerce v. Reich, the court found that
regulations issued under an executive order issued by President Clinton dealing with striker
replacements “promise[d] a direct conflict with the NLRA, thus running afoul” of preemption
doctrine. »* It is also significant that in both Gould and Reich, the courts rejected the
government’s claims to being exempt from preemption under the “market participant” doctrine
and/or the Federal Procurement Act. In both cases, the courts stressed that the government’s
actions were “regulatory” in nature because they “disqualified companies from contracting with
the Government on the basis of conduct unrelated to any work they were doing for the
Government. ™

For similar reasons, the new proposals violate such generally applicable employment laws as the
Fair Labor Standards Act, the Occupational Safety and Health Act, Title VII of the Civil Rights
Act, and similar discrimination laws cited in the proposals as potentially disqualifying to
government contractors that violate them. In each of these laws, Congress established “unusually
elaborate remedies,””’ including by way of example under the FLSA, civil and criminal
prosecution and fines, liquidated damages and enhanced penalties for “willful” violations.
Notably missing from any of these statutes is authorization for any government agency to
disqualify employers from performing federal government contracts. Certainly absent is any
Congressional authorization for such disqualifications to occur in the absence of final
adjudication of liability against such contractors in a court of law. Again, the NPRM/NPG
violates the plain language of each of the statutes cited as grounds for potential disqualification
of contractors.”

Equally problematic is the claimed authority of agency COs and ALCAs to determine on their
own whether reported violations of the 14 cited labor laws are “serious,” “willful,” “repeated” or
“pervasive.” Some of these terms already have been defined by Congress in the labor laws
covered by the NPRM, but some terms such as “pervasive” do not appear in any of the statutes
and others are defined by the NPRM and DOL guidance in ways that are inconsistent with
legislative intent.

The definitions contained in the DOL guidance are overly expansive and vaguely defined,
leaving agency officials far too much discretion to assess violations based on inherently
subjective factors.” According to the proposals, each contractor's disclosed violations will be

74 ¥.3d 1322 (D.C. Cir. 1996), expressly rejecting the government’s claim that the executive order at issue was
somehow authorized by Federal Property and Administrative Services Act (Procurement Act), 40 U.S.C. 101.

* See Building & Const. Trades Dep't, AFL-CIO v. Allbaugh, 295 F.3d 28, 35 (D.C. Cir. 2003).

7 Kendall v. City of Chesapeake, 174 F.3d 437, 443 (4th Cir. 1999),

# See also Anderson v. Sara Lee Cop., 508 F.3d 181, 191 (4th Cir. 2007).

¥ See, e. g., 80 Fed. Reg., at 30586 (to determine whether a violation is “willful,” the “focus is on whether the
enforcement agency, court, arbitrator or arbitral panel’s findings support a conclusion that, based on all of the facts
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“assessed on a case-by-case basis in light of the totality of the circumstances, including the
severity of the violation or violations, the size of the contractors, and any mitigating factors. The
extent to which a contractor has remediated violations . . . including agreements entered into by
contractors with enforcement agencies, will be given particular weight in this regard.”®

The proposals do not explain how the new assessments will be made in a manner that is
consistent with congressional intent underlying each of the 14 federal laws whose violations
must be assessed. Whereas the time-honored agency and judicial review procedures embedded in
each of these labor statutes promote fairness and consistency, the NPRM/NPG can only lead to
increased uncertainty and arbitrary agency action. It will be unclear to entities subject to the
regulation (if finalized) which and how many labor law “violations” cause them to lose a
contract.

Like contractors, federal agencies are required to obey the laws as they are written. Both the
FAR Council and the Labor Department have a Constitutional duty to implement the president’s
executive orders in a manner that is consistent with congressional intent, and to refuse to
implement an executive order to the extent that it violates the laws written by Congress.>' The
NPRM/NPG fails to meet this Constitutional standard and must be rescinded or drastically
rewritten.

3. The Proposed Rule Violates Due Process by Punishing Contractors Based on Non-Final
Decisions and Without the Opportunity for a Hearing

Even if the 14 federal labor laws cited above permitted contractors to be disqualified from
federal government contracts based on final court adjudications, which they do not, the current
proposals would have to be rescinded because they threaten to deprive contractors of their rights
to due process under the U.S. Constitution. The proposals specifically threaten disqualification of
contractors based on mere allegations of misconduct without a hearing or trial or judicial review.
The proposed rule requires contractors to report many types of adverse administrative actions
that are not final—where no hearing has been held and no ultimate agency determination has
been issued or reviewed by the courts. ™

In a recent survey of its membership, ABC found that more than 12 percent of the respondents
have been falsely accused of violating one of the 14 labor laws. This is consistent with statistics
derived from published data of the NLRB, Equal Employment Opportunity Commission and
DOL, whose initiating complaints, cause determinations, and charging letters are now being put
forward by the new proposals as potential grounds for disqualification. It is not at all uncommon

and circumstances discussed in the findings, the contractor or subcontractor acted with knowledge or reckless
disregard of its legal requirements”); id. at 30587 (whether a violation is “repeated” “turns on the nature of the
violation and underlying obligation™).

3080 Fed. Reg., at 30582.

f ! See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952).

3 n this regard, the proposals also violate the President’s Executive Order, which sets forth the goal of disclosing
only “determinations”, “awards,” “decisions,” or “judgments.” Nowhere does the EO authorize disqualification of
contractors based solely on mere allegarions of labor law violations.
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for agency complaints against employers to be withdrawn or settled without any ultimate finding
of wrongdoing by the employer. Such charging documents cannot form the basis for
disqualifying any contractor from performing government work.

Thus, contrary to the NPRM/NPG, a complaint issued by a NLRB regional director does not
constitute final agency action and is not a “finding” of any violation of the NLRA, which only
the board itself can determine at the agency level.*® Even the NLRB’s own determinations are
not self-enforcing under the NLRA, as Section 10 makes clear, because only a court of appeals
can enfcéﬁce orders of the board—not the board itself and certainly not any other federal
agency.

Similarly, OSHA citations are not in any sense “final” and should not constitute any basis for a
CO to find a violation of that act to have occurred. In the experience of ABC member
contractors, most OSHA citations are routinely changed after investigation and negotiation
between the employer and the investigating agency, resulting in a lesser fine or type of citation.
These and other non-final allegations by a single agency official do not constitute binding agency
“determinations” of violations under any reasonable definition and should not be considered in
contracting decisions. To contest decisions by full agency boards, an employer must generally
exhaust the administrative process through the agency before challenging the agency action in
federal court.*® It is cold comfort that the DOL proposes that COs and ALCAs give “lesser
weight” to violations that have not resulted in a final judgment, determination or order.>® The
potential remains under the new proposals that contractors will be disqualified from performing
government work because of unadjudicated agency or judicial allegations that should be entitled

to no weight at all.

Based on “similar information obtained through other sources,” the DOL’s guidance permits
COs to take remedial measures up to and including contract termination and referral to the
agency's suspending and debarring official.”” The contractor may be disqualified as a result of an
unknown source’s mere allegation of a labor law violation. The source may be a labor union
seeking to organize the contractor, and the union may have an incentive to file baseless labor law
allegations. Construction trades unions regularly target ABC member contractors, which are
predominately nonunion employers, for so-called “corporate” or “comprehensive” campaigns.
These campaigns consist in large part of union efforts to destroy a targeted company’s reputation

B See Independent Stave Co., 287 NLRB 741 (1987), explaining that the NLRB is alone vested with lawful
discretion to determine the merits of a complaint and whether any violation of the NLRA has occurred.

%29 U.S.C. 160. Published NLRB statistics indicate that federal appeals courts have reversed more than 30 percent
of board decision during the past 40 years. http://www.nltb.cov (Appellate court decisions 1974-2013).

3 E.g., NLRB v. United Food & Commercial Workers Union, Local 23, 484 U.S. 112, 124-26 (1987) (decision of
NLRB General Counsel to file a complaint does not constitute final agency action); Northeast Erectors Ass'n v.
Secretary of Labor, 62 F 3d 37, 40 (1st Cir. 1995) (finding that federal courts lack jurisdiction to review pre-
enforcement challenge to OSHA citation).

* 80 Fed. Reg., at 30590,

5780 Fed. Reg., at 30577.
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by filing numerous unsubstantiated charges of labor law violations.>® The new proposals play
directly into the hands of malicious third parties that seek to put unfair pressure on employers,
because mere allegations of labor law violations could result in disqualification of targeted
government contractors under the NPRM/NPG.

The new proposals impose other significant barriers to a fair process. For example, a CO might
conclude that a contractor should not be awarded a contract based on its failure to comply with
labor laws. When that contractor applies for a different contract, a second CO may use the first
CO’s no-contract determination in order to reduce his/her new workload or avoid inconsistency,
thereby causing a de facto contract bar without affording the contractor due process.

In addition, because the CO’s analysis of the severity of the violation will be inherently based on
subjective considerations (“serious,” “willful,” etc.), there will be bid protests alleging favoritism
(i.e., a contractor may question why it was passed over for a bid in place of an entity the
contractor believes has a similar record of labor law “violations™).

The reporting requirement itself is unfair to contractors that have been falsely accused of labor
law violations. Information that contractors must provide under the new proposals will be subject
to misuse by the public. Competitors and labor organizations can be expected to seize on non-
final “violations” that a contractor must report, even though the contractor may be fully
vindicated by a court, agency, or settlement months or years down the road. For example, in the
experience of ABC members, it can take upwards of six months for an OSHA citation to reach
final agency adjudication. Even worse, it is not uncommon for a contested NLRB complaint to
take years to reach a final adjudication by an appeals court. As noted above, the process of
agency adjudication and judicial appeal often results in the initial administrative decision being
overturned—ryet the NPRM/NPG unfairly sweeps these decisions within its reach, risking loss of
contracts before the employer is ultimately vindicated.

4. The Proposed Rule Imposes Onerous Burdens on Contractors, Contracting Officers and
Agency Labor Compliance Advisors, Which the Proposals Unfairly Minimize

Without any supporting evidence, the NPRM/NPG claims that the new proposals will improve
the “economy and efficiency in procurement” in government contracting.” % To the contrary, the
new proposals in their present form can only impose new burdens on contractors, COs and
ALCAs, as well as the entire procurement process. Compliance with these proposals will require
time-consuming and highly subjective analyses of complex and specialized legal concepts that
appear in each of the 14 federal laws subject to the proposed rules for a period of three years
before a contract is offered. This long look-back period should be rescinded in its entirety, as it is
not only overbroad, but also gives retroactive effect to non-final “violations.” In addition, the
requirement of updates every six months imposes heavy and unnecessary burdens on both

** There is a substantial body of documentation of union corporate campaigns and their pernicious effects on
employers, particularly in the construction industry. See, e.g., Jarol Manheim, Trends in Union Corporate
Campaigns (U.S. Chamber of Commerce 2005), available at www.uschamber.org.

¥ 80 Fed. Reg., at 30548.
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contractors and procurement officials. The update period should be modified to at least annually.
The proposals also should clarify that the updates need only be provided on a calendar year
basis. If they are required six months after each contract award, then contractors performing on
multiple contracts could find themselves required to file updates on a constant basis throughout
each year. The $500,000 contract coverage threshold also sweeps far too broadly. Finally, a
contractor should not have to report on all of its subsidiaries if only one subsidiary has a federal
contract, or if it acquires or merges with an entity that has a contract.

Given the proposed rule’s scope, agencies will not realistically be able to fund this endeavor with
current resources. It is far more likely that procurement agencies will be required to hire
hundreds if not thousands of staff to serve as or assist the newly created ALCAs, and then will
have to spend time and resources to the new staff members on the nuances of 14 federal labor
laws, to say nothing of the as-yet-unidentified state laws. Neither the FAR Council nor DOL can
assure the public that ALCAs will be experts in the 14 labor laws and “state law equivalents.” It
also will be extremely difficult, if not impossible, for prime contractors to certify the labor
compliance of their supply chains of subcontractors because few, if any, contractors have the
necessary expertise in all 14 labor laws now being placed at issue, not to mention the
exponentially greater potential number of state laws yet to be defined.

Private and public resources should not be spent to require contractors to file public reports in
this manner when the federal government already has sufficient data on whether offerors have
violated federal labor laws. The FAR Council acknowledges that it has access to most of this
information, yet asserts that its overbroad reporting proposal is a more efficient approach.*® The
federal government already has a robust system in place for determining whether to award
contracts to entities, including the discretion not to award a contract if the entity has an
unsatisfactory labor record and reference to the Federal Awardee Performance and Integrity
Information System.*' The FAR Council cannot demonstrate that it has examined the relevant
data and articulated a satisfactory explanation for its action, including a rational connection
between the facts found and the choice made.*

The pre-award review as proposed will result in uncertainty for both contractors and the
government, and will delay the procurement process. The NPRM does not explain how COs or
contractors will be able to navigate the labyrinth of requirements in a timely manner without
unduly delaying the procurement process.

For sizeable contractors, the infrastructure required to adequately report the contractor’s
“violations” will be immense under the NPRM/NPG. ABC member companies do not routinely
track whether there have been any administrative merits determinations, arbitration decisions or
civil actions against them-—Ilargely because many such actions are non-final and reversible. If the
rule is finalized, companies will have to expend large sums on human resources, outside legal
counsel, compliance and information systems to ensure this data is accurately gathered,

“80 Fed. Reg., at 30562.
“1 See 48 CFR part 9; 80 Fed. Reg., at 30548.
#See Motor Vehicles Mfr.'s Ass'n v. State Farm Mutual Automobile Ins. Co., 463 U.S. 29, 43 (1983).

11
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maintained and sorted. Regulated entities will have to hire officials versed in both procurement
policy and labor and employment law. The proposed requirements are not merely “check the
box” exercises. Even contractors without violations must engage in an arduous process to reach
that conclusion.

Because no guidance on “equivalent state laws” was issued, monitoring and training systems
must be updated if and when a rule is finalized on this subject. Given the proposed rule’s
substantial tracking burden, if a contractor in good faith reports that it has no violations but later
realize it does, it should not be penalized. The contractor should similarly be immune from
penalty if the contractor later realizes through a genuine mistake that a covered subcontractor has
reportable violations.

The process by which contractors communicate with COs and ALCAs about their “violations” is
bound to be cumbersome, given potentially detailed communications by email and/or other
modes of communication between contractors and the government concerning the violations and
any mitigating circumstances. The cost of compliance will be high, and may skew particularly
against small contractors, which have limited resources not only to keep track of legal allegations
but to challenge frivolous ones.

The impact would be compounded by the proposed reporting requirement imposed on prime
contractors regarding their subcontractors (if this requirement stands). The time requirements
alone are burdensome and unrealistic. If the prime contractor awards the subcontract (or the
subcontract becomes effective) within five days of the prime contract execution, then it must
conduct the same analysis the contracting agency performed of the contractor within 30 days of
awarding the subcontract. For all other subcontracts, review of possible reportable subcontractor
violations must occur prior to the subcontract award.

For large contractors in particular, the burden to review a multitude of possible violations from
hundreds of subcontractors will be tremendous. Many prime subcontractors may not have the
staffing, IT or legal expertise necessary to identify and confirm the subcontractor violations that
fall under the reporting requirement from those that do not. Smaller subcontractors may seek
advice from the contractor’s legal counsel on such issues, creating potential ethical quandaries
for counsel, whose legal responsibility does not extend to the subcontractor.

If the subcontractor cannot adequately determine its own reporting responsibilities, the contractor
will be loath to retain the subcontractor—not on the basis of an actual labor law violation, but
because the contractor does not want to risk an accusation that it incorrectly reported the
subcontractor’s violations. ABC members also are concerned that the proposed rule will drive
out small minority-owned and women-owned businesses because they do not have the resources
to compile and/or assess reports of labor law violations in so many areas of labor and
employment law, and will be unwilling to take the unavoidable risk of making a false statement
to the government. Alternatively, to avoid the reporting requirements altogether, subcontractors
may structure their bids under the $500,000 threshold, forcing the contractor to staff a project
with several low-cost subcontractors instead of one that could most efficiently perform the work.

12
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Under the new proposals, contractors will be in the untenable situation of policing their
subcontractors, and subcontractors will be in the untenable position of sharing sensitive or
proprietary information with prime contractors with whom they compete on other projects.
According to ABC’s survey of its membership, 47 percent of respondents have performed work
as both prime contractors and subcontractors on federal contracts. It is also unclear how long
each contractor would have to retain the information, and whether they would be required to
disclose it under federal and state public information statutes. Furthermore, already many
subcontractors agree to report to the prime contractor offenses such as OSHA citations, but much
of the time the subcontractors fail to actually report. The proposed self-reporting scheme is
unworkable.

These considerations make the NPRM’s DOL reporting alternative more palatable (between two
bad choices).” However, that alternative still comes with significant practical problems. For
example, under the NPRM, a prime contractor must consider whether the subcontractor is a
responsible source during the term of the subcontract. If, based on the DOL’s advice, the
contractor concludes that the subcontractor should not be retained, it would have to quickly find
a “clean” subcontractor replacement midstream during the project at a new bid price, which is no
small feat. Delays would be significant, and the costs involved should not be imputed to the
innocent contractor.

Adding to contracting costs, the proposed rule requires regulated entities to litigate defenses to
alleged labor law violations in multiple forums. The NPRM states that when contractors and
subcontractors report administrative merits determinations, they also may submit any additional
information that they believe may be helpful in assessing the violations at issue, including the
fact that the determination has been challenged. Additionally, contractors and subcontractors
may provide information regarding any mitigating factors. The net result of these provisions will
be to require contractors to litigate their defense of any claimed violations in two separate
forums: at the original agency level and at the procurement level.

The threat of cancellation, suspension and debarment of contracts also may significantly impact
contractors' approaches to charges, demands and matters pending before enforcement agencies,
encouraging them to settle matters rather than seeking vindication of their position and thereby
risking a reportable “violation” that could affect their contract rights. This is especially
unfortunate because many allegations are prompted by plaintiff attorneys and unions engaged in
corporate campaigns. These and other groups will no doubt file questionable labor law
allegations simply to meet their financial and public relations goals, knowing the NPRM gives
contractors an incentive to settle. A related concern is that unions will threaten contractors with
NLRB bad faith bargaining charges or grievances that could lead to arbitration, to gain leverage
during negotiation sessions. Already in the weeks since the proposed rule was issued, labor
organizations have threatened contractors to yield to their bargaining demands or else be in
jeopardy of losing their government contract.

“ See 80 Fed. Reg., at 30555,
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ABC’s survey of its members reveals that more than 57 percent of respondents believe that the
proposals, if finalized, will compel them to abandon the pursuit of federal contracts. Ninety-four
percent of respondents believe the NPRM/NPG would make them less likely to pursue federal
contracts. Finally, 99 percent of the respondents believe the new proposals will make the federal
contracting process less efficient and 98 percent believe the proposals will make federal
contracting more expensive.

5. The Proposed Rule Impermissibly Bifurcates This Proceeding by Failing to Present
Proposals on “Equivalent State Laws”

The FAR Council deferred for a later proposed rule the executive order’s “equivalent state law”
disclosure requirements.** A new proposed rule on this subject may potentially cover hundreds
of state and local laws. It is impossible to accurately gauge the massive costs to the procurement
system that will result from the proposed rule without knowing its full scope. It is unclear
whether contractors need to report new laws that states may enact in the future, or whether there
would be a new rulemaking each time there is a change. This would create even more internal
tracking contractors would have to undertake. There is no justification for such a bifurcated
rulemaking process, and the first stage of the proposals should not be made final until the full
magnitude of the final rule is known.

6. The New Paycheck Requirements Are Unlawful and Arbitrary

The paycheck “transparency” requirements again encroach on Congress’s domain. The NPRM
requires contractors for the first time to provide a document informing individuals of their
independent contractor status, in addition to a wage statement. However, the DOL’s proposed
guidance acknowledges that the determination of independent contractor status under a particular
law is governed by that law's definition of employee, leaving employers uncertain as to what
definition should be used.** The DOL’s second proposed option for the disclosure of wage
statements, which requires that it contain employees’ rate of pay, total hours, gross pay, and any
additions or deductions, is more in line with employers’ practices and is less burdensome than
the first option, which also would require overtime hours or overtime earnings. Under the first
option, employees can calculate whether the paycheck includes payment for overtime hours. *®
Provision of the paycheck requirements by electronic means is appropriate given the widespread
use of electronic dissemination of information.*’

7. The Proposed Ban on Arbitration Agreements Violates Federal Law
The proposed rule broadly prohibits arbitration agreements covering claims arising under Title

VII, as well as all tort claims related to sexual assault or harassment, with limited exceptions.
These restrictions conflict with the U.S. Supreme Court's decision in CompuCredit v.

* 86 Fed. Reg,, at 30554
80 Fed. Reg., at 30593,
80 Fed. Reg., at 30592.
47 80 Fed. Reg., at 30592-93.
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Greenwood, 132 S.Ct. 665 (2012), and other similar rulings upholding the enforceability of
arbitration agreements under the Federal Arbitration Act. An agency cannot by the stroke of a
pen eliminate pre-dispute arbitration, yet the FAR Council proposes just that.

Conclusion

For each of the reasons set forth above, ABC urges the FAR Council and DOL to withdraw their
unlawful and unwise proposals.

Thank you for the opportunity to submit comments on this matter.

Respectfully submitted,
Geoffrey Burr Of Counsel: Maurice Baskin, Esq.
Vice President, Government Affairs Littler Mendelson, P.C.

1150 17th Street, NW, Suite 900
Washington, D.C. 20036

Robert A. Burton, Esq.
Venable LLP

575 7th St., N.W,
Washington, D.C. 20004
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Introduction

The Professional Services Council commends the Subcommittee
on Contracting and the Workforce for holding this hearing and ap-
preciates the opportunity to provide a written statement for the
record.! The issue of today’s hearing is an important one with a
long history and its effects must be fully understood and considered
before there should be any consideration of imposing its require-
ments on contractors.

PSC supports the logical premise that it is unfair that contrac-
tors with repeated, willful, and pervasive violations of labor laws
gain a competitive advantage over the vast majority of contractors
that are acting diligently and responsibly to comply with a complex
web of labor requirements. That said, we are strongly opposed to
Executive Order 13673 signed on July 31, 2014, and its implemen-
tation tools, because they go far beyond the Executive Order’s stat-
ed intent and are unnecessarily excessive, largely unworkable and
unexecutable. More specifically, the Executive Order will act as a
de facto blacklisting of well-intentioned, ethical businesses, further
restrict competition for contracts, create procurement delays, and
add to the cost of doing business with the government. And despite
its laudable intent, the Executive Order will also create significant
new implementation and oversight costs for the government for
what even the administration acknowledges is a relatively small
problem.

In simple terms, this Executive Order lacks crucial, fundamental
characteristics of fairness, logic, and objectivity. The same is true
about the Executive Order’s implementing tools—a Federal Acqui-
sition Regulation proposed rule2 and Department of Labor (DoL)
proposed guidance?3 issued simultaneously on May 28, 2015. In
fact, the DoL. proposed guidance is far more aggressive than what
is required by the Executive Order and in many aspects is incom-
plete. PSC commented extensively on the proposed rule and guid-
ance via our participation in the Council of Defense and Space In-
dustry Associations (CODSIA), which we have added as an appen-
dix to this written statement.4 If fully implemented, the Executive
Order will have a significant negative affect on law abiding small
businesses already performing in the federal market and will act
as a substantial barrier to any small business seeking to do busi-
ness with the Federal government.

1For 40 years, PSC has been the leading national trade association of the government tech-
nology and professionals services industry. PSC’s nearly 400 member companies represent
small, medium, and large businesses that provide federal agencies with services of all kinds,
including information technology, engineering, logistics, facilities management, operations and
maintenance, consulting, international development, scientific, social, environmental services,
and more. Together, the association’s members employ hundreds of thousands of Americans in
all 50 states. See www.pscouncil.org.

2Fair Pay and Safe Workplaces FAR Proposed Rule, 80 Fed. Reg. 30548 et seq, May 28, 2015,
available at http:/www.gpo.gov/fdsys/pkg/FR-2015-05-28/pdf/2015-12560.pdf.

3 Guidance for Executive Order 13673, “Fair Pay and Safe Workplaces”, 80 Fed. Reg. 30574
et seq, May 28, 2015, available at http://www.gpo.gov/fdsys/pkg/FR-2015-05-28/pdf/2015-
12562.pdf.

4CODSIA Comments on Fair Pay and Safe Workplaces proposed implementing regulations,
August 28, 2015, available at www.pscouncil.org/PolicyIssues/LaborIssues/Com-
ments_on_Fair Pay and Safe Workplaces.aspx.
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About the Executive Order

Executive Order 13673 (E.O.) seeks to ensure that only those
contractors who abide by a myriad of federal and “equivalent” state
labor laws are permitted to receive federal contracts.> The E.O. and
its supporting materials state that the E.O. is necessary because of
instances in which companies have failed to comply with existing
laws related to wage requirements, workplace safety, and employer
anti-discrimination. However, the White House also recognizes that
the “vast majority of federal contractors play y the rules,”® which
itself raises serious questions about the necessity of such a sweep-
ing and significant new compliance regime.

To achieve its intended goal, the E.O. would require that federal
procurements for goods and services over $500,000 include a provi-
sion in the solicitation requiring every prospective contractor (offer-
or) to represent, to the best of the offeror’s knowledge and belief,
whether there have been any administrative merits determina-
tions, arbitral award decisions, or civil judgments—that were unde-
fined in the Executive Order but are defined in the DoL proposed
guidance—rendered against the offeror within the preceding three
year period, for violations of 14 enumerated federal labor laws and
their equivalent state laws. Examples of the laws that would be
covered by the E.O. include the Fair Labor Standards Act (FLSA),
Occupational Safety and Health Act (OSHA), the National Labor
Relations Act, the David-Bacon Act, and the Service Contract Act.

Based on the information received from offerors, government con-
tracting officers must make a determination about each offeror’s
present responsibility, thus determining whether the offeror is suit-
able for a contract award.

If awarded the contract, the awardee must require all of their
subcontractors to also disclose to the awardee any of its labor-re-
lated findings or violations and the awardee must evaluate every
disclosure by a subcontractor and make a determination regarding
whether that subcontractor is a “presently responsible sources”
with satisfactory records of integrity and business ethics.

The E.O. would also create a new function within each agency
and require the appointment of a senior agency official to serve as
the “Labor Compliance Advisor” (LCA). It tasks LCAs with assist-
ing agency contracting officers with making decisions about con-
tractors’ compliance with labor laws and whether contractors are
“presently responsible.” The LCA is also to provide assistance to
the agency suspension and debarment official when initiating sus-
pension and debarment proceedings. Finally, the E.O. requires DoL
to assist prime contractors with making their decisions about their
subcontractors’ “present responsibility.” To our knowledge, no
mechanism exists today within DoL for providing such assistance
to prime contractors.

5To date, there is no federal requirement that imposes a contractural obligation to comply
with state labor laws. The E.O. will require the Department of Labor to determine when labor
laws are “equivalent.”

6Fact Sheet: Fair Pay and Safe Workplaces Executive Order, available at http:/
www.whitehouse.gov/the-press-office/2014/07/31/fact-sheet-fair-pay-and-safe-workplaces-execu-
tive-order.
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History

The Fair Pay and Safe Workplaces Executive Order is similar in
several respects to previous initiatives under the Clinton adminis-
tration. PSC is familiar with this history because, at that time,
PSC’s President and CEO Stan Soloway was a deputy undersecre-
tary of defense and served as the primary lead for DoD on those
proposed rules. As Soloway stated during his February 26, 2015
testimony during a House Education and Workforce hearing:?

“even at that time, there was a great deal of concern across the
administration about whether that proposed rule was fair or
implementable and whether it would hinder the Defense Depart-
ment’s (or other agencies’) ability to effectively partner with essential
and “responsible” private sector entities. In my view, those concerns
remain valid today, as well, particularly since this E.O. goes well
beyond the prior version.”

As you may know, building on a commitment from then-Vice
President Gore in 1996, the Civilian Agency Acquisition Council
and the Defense Acquisition Regulations Council in 2000 published
a proposed rule called the “Contractor Responsibility Rule.”8 The
driving force behind the proposal was actually a single case, albeit
a significant one, involving a company with scores of labor viola-
tions. At stake was the core question of whether a company could
be denied a federal contract solely on the basis of violations unre-
lated to its ability to perform on the contract. Many in the federal
acquisition field believed the concept of “present responsibility,” a
fundamental concept of federal acquisition law then and today, said
that the answer to the question was “yes.” However, others dis-
agreed and the company was awarded additional work. As a result,
as one of its last regulatory acts, the Clinton administration issued
the final version of the “Contractor Responsibility Rule.”® Then, as
now, the intent was laudable. But then, as now, the rule was poor-
ly thought-out, overly broad, and completely unexecutable. And, as
you may also know, the final rule was rescinded by the incoming
Bush administration just a few weeks later.

Since then, however, the issue at the heart of that debate—the
government’s ability to deny a contract award on the basis of broad
compliance with federal law—has largely been settled. Over the
last decade, numerous cases, from Enron to British Petroleum,
have repeatedly demonstrated the government’s authority to deny
contract awards to companies with documented, pervasive, and
willful violations of law, even when those violations were entirely
unrelated to the company’s performance on a government contract.
Nonetheless, the Fair Pay and Safe Workplaces E.O. shares many
of the same attributes as its Clinton-era predecessor: it is poorly

7Written Statement of Stan Soloway, President and CEO of the Professional Services Council,
before a joint hearing of the Workforce Protections and Health, Employment, Labor, and Pen-
sions Subcommittees of the House Education and Workforce Commlttee February 26, 2015,
available at http://www.pscouncil. org/PohcyIssues/LaborIssues/GeneralLabarIssues/Testl
mony_on_Fair_Pay and Safe_ Workplaces_Executive_Order.aspx.

865 Fed Reg 40830, et seq, published on June 30, 2000, avallable at http://www.gpo.gov/fdsys/
pkg/FR-2000-06- 30/pdf700 16266.pdf.

965 Fed Reg 80256, et seq, published on Dec. 20, 2000, available at http://www.gpo.gov/fdsys/
pkg/FR-2000-12-20/pdf/00-32429.pdf.
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thought-out and constructed, overly broad and of fundamentally
questionable fairness. It is also unnecessary. There is no debate
today about whether pervasive violations of law, including federal
labor laws, can be used as the reason to deny future federal con-
tracts to a company through existing suspension and debarment
procedures. And there is no real debate as to whether the govern-
ment already has at its disposal any number of tools to penalize
bad actors.

Challenges

As stated previously, this E.O. and its implementing tools pose
a number of challenges that renders this E.O. unworkable. They
also create a number of unintended consequences, and most nota-
bly, are completely unnecessary. While we learn more about the ad-
verse effects of the E.O. every day, there are many aspects that we
will not know about until well into implementation. I hope we do
not get to that point because this E.O. has too many undefined
terms, too few objective standards, and too much potential for ad-
versely affecting the federal procurement process.

The Executive Order is Unnecessary

There is no evidence of a widespread problem of pervasive, re-
peated or willful violations of labor laws by federal contractors. As
the White House Fact Sheet accompanying the E.O. states, the vast
majority of contractors play by the rules. That is not to say that
there are not instances where contractors have violated labor laws.
And some of these infractions may well have been intentional. The
courts have even found that the U.S. Government has violated the
Fair Labor Standards Act for some of its employees. But the fact
is that the labor laws involved are so complex and challenging to
execute that many companies, sometimes at the direction of the
government itself, take actions that result in honest mistakes. Yet,
each mistake is, technically, a violation of law and these honest,
administrative errors make up the vast bulk of such “violations.”
Beyond that, there are numerous existing mechanisms and proc-
esses available to federal agencies that are more suitable and less
intrusive than the E.O. for dealing with those cases in which there
has been nefarious intent.

First, contracting officers are already required to evaluate each
offeror to determine whether it is a “responsible” contractors, and
that evaluation is based on the totality of the contractor’s perform-
ance history. FAR 9.104 states that such determination is to in-
clude whether the contractor has a satisfactory record of integrity
and business ethics. To assist contracting officers with making such
determinations, contracting officers are required to review govern-
ment maintained databases, including what was called the Ex-
cluded Parties List System (EPLS)—which lists all suspended or
debarred contractors—and the Federal Awardee Performance Infor-
mation and Integrity System (FAPIIS), which contains information
about previous non-responsibility determinations, contract termi-
nations, and any criminal, civil and administration agreements in
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which there was a finding or acknowledgement of fault by a con-
tractor tied to the performance of a federal contract.

In addition, under FAR 9.4, which outlines the federal govern-
ment’s suspension and debarment structure, federal agencies have
the authority to suspend or debar a contractor for a number of enu-
merated actions, including for “commission of any other offense in-
dicating a lack of business integrity or business honesty that seri-
ously and directly affects the present responsibility of a govern-
ment contractor or subcontractor.” This catch-all provision provides
the necessary authority for initiating suspension and debarment
action against a contractor for violations of, among other things,
federal labor laws. This authority is also reiterated in several
places on the DoL. website, and specifically on DoL’s published fact
sheets outlining the penalties for contractor violations of the Serv-
ice Contract Act.10 In addition to the FAR suspension and debar-
ment process, the Department of Labor has independent statutory
fluthority to debar a contractor for significant federal labor law vio-
ations.

Examples of other existing remedies include criminal
presecutions, civil actions, substantial fines, liquidated damages,
and contract terminations. Federal contractors know these actions
are serious as each of them carries significant consequences. The
E.O., however, fails to acknowledge that the existing remedial ac-
tions even exist, let alone are effective, and instead assumes that
only stripping contractors of their contracts or denying on the
president’s own assertion that the vast majority of federal contrac-
tors play by the rules, the existing deterrents and the current sys-
tem for reviewing and adjudicating potential violations of labor
laws are working effectively. That said, we recognize that there will
be bad actors. But, based on historical GAO reports and the data
in Senator Harkin’s report (discussed in greater detail below), it is
clear that contractors that violate federal labor laws are already
being identified by DoL and the procuring agencies and that action
is being taken against those that violate the law.

With regard to labor law violations, it is important to recognize
that it is the Department of Labor that initiates reviews and ad-
ministers federal contractors’ compliance with federal labor laws
through a number of DoL offices, such as the Wage and Hour Divi-
sion and the Office of Federal Contract Compliance Programs. As
such, the result of any of their own reviews, including settlement
agreements, penalties, or other punitive actions, should be known
and recorded by the Department of Labor. If this is not happening,
the administration would be better served by focusing on improving
its own data collection and information sharing efforts rather than
adopting another costly, complex compliance and reporting regime.

There is little evidence to demonstrate that the above existing
authorities are not, or could not, be effective on their own, without
creating new and significant bureaucracies as required by the E.O.
In fact, much of the information collection that the E.O. imposes
on contractors is information that the government already has.

10DoL, Fact Sheet #67: The McNamara-O’'Hara Service Contract Act (SCA), July 2009, avail-
able at http://www.dol.gov/whd/regs/compliance/whdfs67.pdf.
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Rather than creating duplicative and burdensome reporting re-
quirements, the government should examine its existing reporting
mechanisms and identify and correct any shortcomings without du-
plicating that effort by imposing additional requirements on indus-
try.

The Executive Order is Excessive

Many of the most complicated challenges associated with the
E.O. are created by its expansion of, or redundancy with, the cur-
rent compliance regime, while providing very little additional ben-
efit to the government. For example, the E.O. fails to limit report-
ing requirements to findings directly tied to federal laws only. By
expanding the reporting requirements to include findings related to
“equivalent state laws,” the E.O. adds significant and unneeded
complexity. First, DoL. does not have jurisdiction over these often
disparate state laws. Second, it is unreasonable to expect that any
of the LCAs will have even marginal knowledge or understanding
of even a few, let alone all 50 states’ labor laws, administrative
processes, and/or due process rights afforded to federal contractors
who do business in those states.

Adding to the complexity of the E.O.s inclusion of state labor
laws is the fact that the E.O. does not limit reporting of state activ-
ity to violations tied to the performance of a federal contract. It is
common for federal contractors to compete in the commercial mar-
ketplace in addition to the work done for the federal government,
but it is also common that companies separate their federal and
commercial business units for ease of complying with a myriad of
other federal government-unique compliance, oversight and report-
ing regimes associated with federal procurements. Because of this
expansive coverage, companies would have to initiate a substantial
data collection effort from all business units, even if the vast major-
ity of its total revenue is derived from its commercial business. Ad-
ditionally, because the E.O. fails to limit reporting of findings to
only those in which there is a finding or acknowledgement of fault
by the contractor, the reporting burden will be much more inten-
sive than necessary or appropriate to meet the objectives of the

E.O.

Given the E.O.’s inclusion of state labor laws beyond those tied
to a contractors’ performance of federal contracts, and the fact that
there need not be a finding or acknowledgement of fault to trigger
a report and review, it is easy to see just how massive a data col-
lection and reporting effort will need to be undertaken by those
companies simply wishing to bid on a federal contract. Many will
sit out the competition because of it, even if there are no company
violations, particularly because compliance reporting is required
twice per year once a contract is won.

Ultimately, the E.O. should be focused on federal contractors,
their compliance with federal laws, and on their performance of
federal contracts. It is nonsensical to create a vast reporting struc-
ture that seeks to capture information that has nothing to do with
the performance of federal contracts and expands well beyond fed-
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eral labor laws, or in which the company was neither found to have
committed, or admitted to, any wrongdoing.

Even more troublesome is the fact that the Dol proposed guid-
ance fails to define any “equivalent” state laws beyond state occu-
pational safety and health laws that are “OSHA-approved.” Yet,
the proposed guidance grants Dol the authority to add state law
“equivalents” in the future. Thus, the proposed guidance is incom-
plete and will result in cumulative, additional costs for contractors
as DoL determines—Ilikely without significant public input or cost
impact assessment—which other state laws to cover.

In recent years there have been a few reports seeking to high-
light instances in which companies with labor law violations have
received, or continued to perform, federal contracts. These reports
are riddled with flaws that seek to paint a picture of contractor
abuse that is woefully inaccurate. One such report, published by
the office of Senator Tom Harkin in December 2013, reaches back
to 2007 to identify contractors with OSHA and wage violations
even if those violations had nothing to do with the companies’ work
under a federal contract. Also, the report included a listing of top
contractors that were tied to instances in which back wages were
owed to their employees. What the report failed to highlight is that,
in early half of the top 15 cases listed in the report, the contractor
was not at fault for the violations. Many contract-related cases in-
volving back pay occur because the contracting agency, i.e. the gov-
ernment, failed to include required Service Contract Act or Davis-
Bacon Act clauses or correct wage determinations into the contract.
While long viewed as technical or administrative errors, they have
never been objectively considered evidence of willful behavior. Yet
under these circumstances, federal contractors are often adversely
affected by mistakes by the government. Also concerning is that
the report failed to limit its finding to cases that had been fully re-
solved, thus falsely inflating the appearance of contractor viola-
tions. PSC has seen time and again determinations later over-
turned by administrative bodies or the courts, but the E.O., like the
Harkin Report, fails entirely to account for such subsequent ac-
tions.

The Executive Order is Ambiguous and Unworkable

The E.O. requirement that prime contractors mandate their sub-
contractors to report their violations of labor laws will be exception-
ally onerous, if not impossible, for prime contractors to administer
and creates a number of unintended consequences related to prime
and subcontractor relationships.

First, the E.O. requires prime contractors to update their certifi-
cation of compliance with labor laws every six months and requires
the same reporting and certification by their subcontractors at
identical intervals. The reporting burden on prime contractors for
just reporting and certifying for their company is onerous in and
of itself as discussed above. Adding subcontractor reporting adds a
significant level of complexity to the information collection and re-
lated mitigating processes outlined in the E.O. Primarily, prime
contractors cannot, and should not, be tasked with ensuring the
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labor compliance of their subcontractors or their entire supply
chain on a recurring basis when such compliance is entirely unre-
lated to the federal contract under which the prime and subcon-
tractor are partnered. Some larger contractors, for example, have
supply chains and subcontracting agreements numbering in the
tens of thousands. Just to review this number of companies is
unexecutable even if only a limited number of companies have a re-
ported violation of the E.O.s covered labor laws. But if one-third
of a large companies’ supply chain has even a minor violation of
a covered labor law, that could be 10,000 cases that need to be re-
viewed by the company and possibly by both the contracting officer
and the yet-to-be created Office of Labor Compliance within DoL.
Not only do the companies not have the resources to conduct the
reviews, the federal government would also be overwhelmed by re-
sponsibility reviews of even minor cases that would ultimately be
cleared.

Second, the E.O.’s subcontractor flow-down requirement means
that subcontractors will be providing sensitive business compliance
information to their prime contractors. But the E.O. fails to recog-
nize that many companies that subcontract with each other also
compete against each other for other federal contracting opportuni-
ties. This business dynamic raises legitimate concerns by compa-
nies who do not want to provide information to their prime contrac-
tors because the prime contractor could use even minor infractions
to gain a competitive advantage, or to initiate a contract award
protest, against the company in a future acquisition in which the
companies were competing against each other. Again, why is the
E.O. creating a vast new reporting regime, and placing the burden
on industry, to collect information that the government already
has, or should have, access to through existing channels?

Third, the E.O. requires a pre-award assessment of labor compli-
ance on a proposal-by-proposal basis. For companies that bid on
multiple opportunities, these reviews mean that different con-
tracting officers, and different LCAs, will be making assessments
about a contractor’s labor record and may come to different conclu-
sions about a contractor’s “responsibility” after reviewing identical
information about a contractor’s historical compliance with labor
laws. This subjective analysis means that, in some cases, a con-
tractor could be determined to be “presently responsible” by one
contracting officer but based on identical information found to be
not “presently responsible” by another contracting officer. This lack
of consistency creates enormous risk and uncertainty for both the
government and contractors. Alternatively, once one contracting of-
ficer or LCA makes a determination that a contractor is not a re-
sponsible source, based on their individual subjective analysis, then
it is foreseeable that every other contracting officer will make the
same determination to avoid inconsistency or having to justify a
different conclusion. Contracting officers are not labor law experts.
Since contracting officers are faced with burgeoning workloads and
pressure to get contracts awarded quickly, it is also foreseeable
that a contracting officer would avoid making any award to a con-
tractor with any labor violation simply to avoid the time, burden,
and delay associated with coordinating with the LCA or having to
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justify making such an award. Under these scenarios, and given
the fact that mere allegations would be considered during reviews,
a contractor would be confronted with a de facto debarment—a
“blacklisting”—without being afforded the due process that is re-
quired to be provided to contractors under existing federal acquisi-
tion regulations.

Fourth, in order for the E.O. to be implemented in a workable
manner, the federal aencies would have to hire a significant num-
ber of new staff to serve as (and support) the role of the LCAs.
Within the Department of Defense alone, the LCA would be re-
quired to support the activities of approximately 24,000 contracting
officers and hundreds of contracting offices. Additionally, the DoL
would need significant additional resources to support prime con-
tractors seeking guidance about whether potential subcontractors’
violations warrant a decision by the prime contractor not to award
a subcontract to the entity. As stated above, for some large prime
contractors that have several thousands subcontractors and sup-
pliers, the requests for assistance to the DoL could be tremendous.
Even if the federal government could somehow ramp up its capac-
ity to provide DoL and LCAs resources to the federal agencies and
prime contractors, a significant amount of time would be needed to
effectively train personnel in the new positions to correctly carry
out their duties in a fair and consistent manner. The cost of hiring
and training new personnel will be substantial.

Fifth, the E.O. is riddled with undefined and ambiguous terms
that we feared would result in contractors having to report non-
fully-adjudicated cases of alleged “violations.” For example, the
E.O. directs contractor disclosure of any “administrative merits de-
termination, arbitral award or decision, or civil judgment (as de-
fined in guidance issued by the Department of Labor)” against the
offeror within the preceding three year period for violations of any
number of listed federal or “equivalent state labor laws.” Our fears
were exceeded when DoL issued its proposed guidance that defines
the above terms in a manner that clearly rob contractors of due
process. In our comments on the proposed guidance and FAR pro-
posed rule, we focus extensively on the shortcomings of DoL’s defi-
nitions of these key terms. But in summary, it is clear that mere
allegations about contractor violations of labor laws could be taken
into consideration by the federal government. It is also clear that
“violations” that are ultimately the result of government error
would also be reportable. For example, DoLi will issue a Form WH-
56 to a contractor indicating that the contractor has agreed to pay
certain “back wages” associated with Service Contract Act (SCA)
requirements. Under the DoL proposed guidance, the receipt of a
WH-56 form is a reportable “offense,” yet the proposed guidance
fails to recognize that the issuance of a WH-56 is often a result of
the federal contracting entity failing to put the required SCA
clauses into the contract. Such an aggressive approach puts con-
tractors in a position where they are assumed to be guilty of a vio-
lation and must take proactive, tedious actions to prove their inno-
cence. To include in the definition findings that are not fully adju-
dicated raises the risk of situations where an agency prematurely
takes actions detrimental to a company (and the government buy-
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ers) when the allegation may be reviewed and ultimately dis-
missed.

The terms “serious, repeated, willful or pervasive nature of any
violation,” are also broadly defined in the Dol guidance and would
require virtually all allegations or violation, no matter how minor,
to be reported.

The Executive Order will Cause Procurement Delays

The federal contracting process is already widely criticized for
being overly burdensome and too slow. The E.O. could add signifi-
cant delays to the federal procurement process pending resolution
of even the smallest of infractions that would eventually lead to a
contracting officer’s affirmative responsibility determination. Such
delays may be further exacerbated by disputes between LCAs and
contracting officers about a contractor’s present responsibility. Fur-
ther questions must also be addressed regarding how such disputes
are to be resolved. Delays would also be driven by prime contrac-
tors having to delay moving forward with contract performance
while they await support and guidance from DoL about the present
responsibility of any of their subcontractors. Finally, the increase
in procurement award protests because of the E.O. standard will
further lengthen the time of the federal contract award process.

The Executive Order Will Result in Less Competition for Federal
Contracts and Increased Costs of Doing Business with the Govern-
ment

In addition to the substantial reporting and related costs associ-
ated with complying with the E.O., the E.O. will subject contractors
to significant risks. Such risks include increased liability associated
with potential false claims or false statements accusations because
of inaccurate reporting or certification of compliance under the E.O.
Rather than risking such liability and complying with burdensome
and costly requirements of the E.O., some companies will simply
choose not to do business with the federal government. Ultimately,
this only hurts federal agencies by denying them the ability to ac-
cess companies that may be able to offer the best and most cost-
effective solutions. The E.O. will also discourage new entrants from
coming into the federal marketplace because of the significant busi-
ness risks and extraordinary requirements not required in the com-
mercial sector. These effects on the federal marketplace are par-
ticularly concerning because they are contrary to this administra-
tion’s separate initiatives aimed at reducing regulatory burdens
and reducing the cost of doing business with the government in the
hope that more commercial companies, and particularly small busi-
nesses, will compete for federal contracts.

The effects of this Executive Order must also be considered in
conjunction with the other 12 Executive Orders that focus on fed-
eral contractors, and in many cases federal contractors’ labor prac-
tices. While some of those orders have the support of industry—this
one certainly does not—the cumulative cost of implementing and
complying with the orders has been significantly down-played by
the government.
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Conclusion

This Executive Order fails on so many fronts that it can never
be effectively implemented in its current form. We believe that
more can be done to ensure that intentional violators of the law do
not receive federal contracts. But this Executive Order is not the
right approach. It should be rescinded and the administration. Con-
gress and industry should work together to find alternative solu-
tions that rely considerably on the existing regulatory and statu-
tory framework. PSC has offered our engagement to key represent-
ative of the Executive Branch. It is essential that Congress also be
engaged in this process, and that is why we commend and thank
you for your attention to this issue and for holding this hearing.
PSC looks forward to working with the Congress and the adminis-
tration on needed improvements.
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APPENDIX 1

COUNCIL OF DEFENSE AND SPACE INDUSTRY ASSOCIATIONS
4401 Wilson Boulevard, Suite 1110
Arlington, Virginia 22209
703-570-4120

Augusts 26, 2015

General Services Administration
Regulatory Secretariat (MVCB)
ATTN: Ms. Hada Flowers

1800 F Street, NW

2" Floor

Washington, DC 20405

U.S Department of Labor
Attn: Ms. Tiffany Jones
Room 5-2312

200 Constitution Ave., NW
Washington DC 20210

RE: FAR Case 2014-035, Fair Pay and Safe Workplaces and ZRIN 1290-ZA02, Guidance for Executive
Order 13673, “Fair Pay and Safe Workplaces”

Dear Ms. Flowers and Ms. Jones:

On behalf of the Council of Defense and Space Industry Associations {cOoDSIA), we appreciate the
opportunity to submit comments on the FAR proposed rule entitled, “Fair Pay and Safe Workplaces”
published at 80 FR 30548 in the Federal Register on May 28, 2015 and the Department of Labor
proposed guidance published at 80 FR 30574 titled Guidance for Executive Order 13673, “Fair Pay and
Safe Workplaces.” The rule and guidance seek to implement Executive Order {£.0.) 13673 {as amended
by E.O. 13683) by establishing new labor reporting and compliance requirements for determining that a
contractor is a responsible source to receive contract awards from the federal government. As both the
rule and the guidance are intended to operate in concert, our comments address both simultaneously
and are submitted in response to each publication.

Industry supports balanced policy efforts to ensure that only responsible contractors are permitted to
receive federal contracts. The E.0.’s recognition, however, that the “vast majority of federal contractors
play by the rules,”” raises serious questions about the necessity of creating the sweeping and significant
new compliance regime established by this rule.

The government has not assessed adequately the harmful impacts, including the potential for
unintended consequences of this rule on the government’s mission and the federal marketplace. in this
regard, the government has underestimated significantly the costs and the burdens associated with
implementing this regulatory scheme.

industry opposes the proposed rule and proposed guidance. We strongly recommend that this FAR
rulemaking be withdrawn for further deliberation by the government in concert with the Department of

The Council of Defense and Space Industry Associations {CODSIA} was formed in 1964 by industry associations
% Fact Sheet: Fair Pay and Safe Workplaces Executive Order, available at http://www.whitehouse gov/the-press-
office/2014/07/31/fact-sheet-fair-pay-and-safe-workplaces-executive-order.
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Labor (Do) or, in the alternative, move forward only after {1) communicating and consulting further and
more deliberately with industry representatives, (2) revising the rules based on industry

recommendations herein, and (3) republishing revised proposed rules for further review and comment.

PROPQSED RULE SUMMARY AND RESPONSE FRAMEWORK

Summarily, the ruie is overly broad and arbitrary in its scope, not implementable or scalable under the

current regulatory scheme, disrupts the existing labor-management legal and remedial framework, and
upsets longstanding and effective acquisition processes, including the responsibility determination and
suspension-debarment oversight systems, all without statutory authority or firm expression of need.

The FAR rule requires offerors {prospective prime contractors) seeking federal contracts over $500,000
to certify to their compliance, and the compliance of any of their subcontractors or suppliers {except for
subcontractors providing Commercial-Off-the-Shelf (COTS) items) with 14 named labor laws (and
unnamed equivalent state laws) and to seif-disclose any violations within the preceding three (3) year
period, as defined by the guidance, to the contracting officer (CO). The three-year look-back pericd
begins from the date the offeror submits an offer to the contracting agency.

Further, the rule includes lengthy pre- and post-award obligations and ongoing disclosures by offerors
and proposed subcontractors that will impact the supply chain significantly, along with a projected
remedial scheme that has yet to be determined and/or tested to the scale required by the rule. The rule
also requires the stand-up of a new governmental infrastructure at each agency by designating one or
more agency employees as Agency Labor Compliance Advisors (ALCA). The requirement to identify and
appoint an ALCA was prescribed for agencies in a memorandum issued by the Office of Management
and Budget (OMB) and the Department of Labor (DoL) on March 6, 2015 titled, “Implementation of the
President’s Executive Order on Fair Pay and Safe Workplaces,” well in advance of the release of the
guidance or the proposed rules or consultation with industry.

Among their proposed duties, the ALCAs will be required to advise the CO and liaise with the Dol to
assess any reported contractor violations, and to advise the CO in writing within three days of notice for
every transaction whether the offeror is responsible. In this process, they will serve as the agency labor
law authority in the analysis, investigation and remediation process between a CO and the offeror,
where an offeror or a proposed subcontractor discloses a relevant “violation” on any solicitation
submitted to an agency.

Although the ALCAs are responsible for validating prime contractor compliance, they are not involved in
the subcontractor compliance review. Under the proposed rule, prime contractors will be permitted,
but not required, to seek guidance about a subcontractor’s present responsibility from Dot..
Unfortunately, the proposed rule also limits the COs or ALCAs assistance to identifying the appropriate
Dol representative assigned to assess subcontractor responsibility, but prohibits further engagement in
any substantive way to advise or assist with the subcontractor responsibility determination. They may
not advise or assist with the subcontractor responsibility determination process.
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The E.O. thus shifts a significant proportion of the government responsibility to monitor and enforce
labor, workplace safety, and anti-discrimination legal compliance across multiple government
jurisdictions from relevant government agencies to federal contractors and subcontractors without
relinquishing any of the oversight burdens independently applied to federal contractors under federal
labor statutes and E.O.s. This oversight burden shift will increase costs and process times dramatically,
reduce competition and the incentive for non-traditional and small suppliers to participate in the federal
market.

This proposed scheme suffers from multiple fatal errors: (A) the government has failed to perform the
required evaluation of the necessity and advisability of this framework before promulgating the rule; (B)
this hastily created framework ignores basic issues of functionality, which will ultimately lead to
unnecessary costs to both contractors and the federal government; and (C) this framework upends
longstanding procurement practices and is silent on a number of critical elements. In light of these
flaws, CODSIA proposes a number of revisions and adjustments to the proposed scheme.

Among other things, the CODSIA comments focus on the following issues and make recommendations
pursuant to those areas below and throughout this letter:

1. There is no demonstration of need for this new labor compliance regime and no explanation of
how it is not duplicative of existing labor law enforcement authorities and functions already
resident in the government.

2. The government woefully underestimates the costs associated with compliance.

3. The proposal will have a detrimental effect on government access to goods and services.

4. Analysis of the statutory and regulatory construct: Definitions Proposed in the Guidance and
Employed in the rule Are Extra-Legal and Not Found in Statute.

5. Therule creates a “blacklisting” effect for federal contractors and suppliers.

The government'’s stated preference for Labor Compliance Agreements (LCAs) can be used to
unfairly ply unreasonable and unfavorable concessions from contractors and subcontractors in
exchange for affirmative responsibility determinations.

7. The proposal is disruptive to the acquisition process.

8. The rule unnecessarily impinges on the discretion of the contracting officer,

9. Key questions about the subcontractor mitigation process must be answered.

10. The complexity of supply chains makes flow-down of these requirements impractical.

11. The rule requires disclosure of sensitive corporate information and does not adequately
establish protocols to protect the required information to be collected.

12. The monetary threshold for application of the rule is too low and should be raised.

13. Recommendations from industry to mitigate the impact of the rule and guidance.

14. Other subjects addressed by the rulemaking raise some concerns.

A. The government failed to perform the required evaluation of the necessity, feasibility,
and advisability of this new framework prior to promulgation
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1. There has been no demonstration of need for the imposition of a new labor
compliance regime for contractors and no explanation how this regime is not
duplicative of existing labor law enforcement authorities

Both the FAR proposed rule and the Dol guidance lack any demonstration of need for this new, extra-
legal process. At the same time, they disrupt a well-understood process that addresses and the
responsibility determination, including determinations involving labor compliance. The existing
mechanisms to address labor law violations have existed for decades and provide the government with
a broad array of remedial actions. Moreover, this new onerous compliance regime fails to incorporate
existing labor law enforcement databases, unnecessarily increasing the burden on both contractors and
the government.

a. The Federal Acquisition Regulations (FAR) Part 9.1 establishes adequate authority to
address any concerns with labor law compliance in the current responsibility
determination process.

FAR 9.104-1 provides the general standards for finding of present responsibility to contract with the
federal government. These standards provide guidance to COs to evaluate the responsibility of
contractors holistically, considering, amongst other factors: whether they have adequate financial
resources; the ability to meet the required delivery or performance schedule; a satisfactory
performance record; a satisfactory record of integrity and business ethics; necessary organization,
experience, accounting and operational controls; technical skills; the necessary production,
construction, and technical equipment and facilities; and, to be otherwise qualified and eligible to
receive an award under applicable laws and regulations. FAR Part 9 provides a process for COs to review
relevant information in FAPIIS and other government systems, as well as information provided by
contractors in response to contractually required representations and certifications. Through this multi-
layered process, the CO is able to incorporate muitiple sources of information regarding a contractor’s
responsibility.

The emphasis is on establishing the contractor’s present responsibility through a series of information
gathering and validation steps now replete with contracting prohibitions based on various types of
alleged individual and company behavior. Over the course of 36 months, a contractor may have had a
violation and executed a remediation. Moreover, if a contractor is found to be in persistent violation of
iabor laws, independent authority exists for them to be suspended or debarred until such time as the
contractor remedies its violation, sufficient to be found presently responsible. Neither the Executive
Order nor the guidance and proposed rule address why these mechanisms are not working or are
ineffective in their operation.

b. The new framework proposed by the rule fails to capitalize on existing government
databases tracking labor law violations.

In addition to ignoring the existing suspension and debarment framework, the proposed rule will lead
contractors, even commercial/COTS item providers, to report into federal databases violations already
tracked by Dol and the other relevant agencies. OSHA, for instance, maintains databases for
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approximately 100,000 OSHA inspections conducted annually and displays enforcement data on their
website. The dataset includes the reason for an inspection, citation details, penaity assessments, and
accident information associated with OSHA standards violations. Data aggregations such as this map
and applications demonstrate that Dol has the ability to and in fact already has aggregated existing
compliance data. Likewise, GSA maintains the SAM database which already contains much of the
information the proposal seeks to collect from contractors and their subcontractors regarding their past
performance on government contracts.

The OSH Act itself, at Section 8{d), requires that “any information obtained by the Secretary...be
obtained with a minimum burden upon employers...unnecessary duplication of efforts in obtaining
information shall be reduced...” {29 U.5.C. § 657(d}). In light of this requirement, and the fact that Dol
has provided no explanation why it cannot aggregate and utilize the information it possesses, we believe
that the DOL shouid aggregate the data it already receives into a single database and abandon the
proposed duplicative information collection and reporting scheme, or in the alternative, fund its own
data collection efforts and allow industry to input data into that portal.

Despite the existence of these databases, containing a wealth of data regarding reported labor law
violations, the rule proposes to create a new database from scratch based entirely on contractor self-
reporting. Disregarding the E.0.’s mandate to increase efficiency and cost savings in federal contracting,
the Dol has failed to explain why consolidating and aggregating labor compliance information is less
feasible and less burdensome and costly than creating from scratch the information collection and data
reporting construct this rule imposes. To reduce the reporting burden on contractors and
subcontractors all data currently available in existing government data bases should be utilized by the
contracting officer and Agency Labor Compliance Advisors, and should not be required to be provided
under this Regulation.

¢. The government woefully underestimates the costs associated with compliance.

As outlined below, the E.O. shifts a significant proportion of the burden of monitoring and enforcing
labor, workplace safety, and anti-discrimination legal compliance in multiple government jurisdictions
from appropriate agencies to federal contractors and subcontractors without relinquishing any of the
existing oversight burdens applied to federal contractors under the respective federal labor statutes and
E.O.s.

There is a great deal of concern about the cost and burden associated with this proposed rule and the
fact that the government has woefully underestimated these costs and burdens. The costs of shifting
this labor compliance burden will be astronomical. Some federal contractors have large supply chains
with a commensurate number of subcontracting agreements numbering in the tens of thousands. A six
month review cycle as contemplated in the E.O., of thousands of subcontractors, even with the minimal
due process requirements it includes, is not scalable to the process currently envisioned and thus not
executable on a timely basis, even if only a small number of subcontractors report violations of the
E.0.'s covered labor laws.
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Hypothetically, if one-third of a large company’s supply chain (say 5,000 suppliers or subcontractors) has
any reportable “violation” that could be cause for the prime contractor to review thousands of cases
and potentially trigger similar reviews and engagement with the yet-to-be-created ALCAs or DoL. Not
only do companies not have the compliance and manpower resources to conduct these type of
enforcement reviews, or the legal expertise at all levels of the subcontract transactional process to
distinguish an alleged violation from a civil judgment or an administrative merits determination,
especially where such legal decisions are not final, the Dol would also be overwhelmed by responsibility
reviews of even minor cases that would ultimately need clearance.

The President’s FY 2016 budget request included funding for an Office of Labor Compliance within Dol
that would be staffed by 15 federal employees at a cost of $2.6 million. If this office is intended to be the
resource for prime contractors to consult with regarding subcontractor responsibility determinations,
then CODSIA would express strong concerns that the full time employee count of 15 falls far short of the
number of personnel that will be needed to support prime contractors. 1t is worth noting that the FY
2016 Labor/HHS appropriations bill, as passed by the House appropriations committee, would prohibit
the use of fiscal year 2016 funds to establish an Office of Labor Compliance. If this provision is enacted
into law, there is little question that the supporting DoL/LCA infrastructure will not be in place or
actively engaged in their advisory role as the implementation proposes and be resource starved at the
outset.

The table below sets forth the various labor laws and the responsible federal administrative agency for
purposes of directing attention to the scale and scope of the process being implemented. i nothing
else, the table reflects how many discrete agencies and structures within the Dol and elsewhere in
government that an ALCA, a CO, and all prospective federal contractors and subcontractors may have to
engage with before a single responsibility determination can be made and a contract can be awarded or
any single subcontract can be approved.

List of Laws and Administrative Responsibility

Law Administrative Enforcement Agency
Fair Labor Standards Act Department of Labor {Dol) — Wage & Hour Division
Qccupational Safety and Health Act Department of Labor {Dol) ~ Occupational Safety and

Health Administration
Migrant and Seasonal Agricultural Worker Protection Department of Labor {Dol) - Wage and Hour Division
Act

National Labor Relations Act National Labor Relations Board (NLRB)

Wage Rate Requirements Department of Labor (Dol) — Wage and Hour Division

Service Contract Labor Standards (Service Contract Act) | Department of Labor (Dol} - Wage and Hour Division

Execuytive Order 11246 ~ Equal Opportunity Office of Federal Contract Compliance Programs
(OFCCP), Dol

Section 503, Rehabilitation Act of 1973 Office of Federal Contract Compliance Programs
{OFCCP), Dol

Vietnam Era Veterans Readjustment Assistance Act Office of Federal Contract Compliance Programs

(OFCCP), DoL
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Family and Medical Leave Act Department of Labor {Dol} — Wage and Hour Division
Title 7 — Civil Rights Act of 1964 Equal Employment Opportunity Commission {EEOC)
Americans with Disabilities Act Equal Employment Opportunity Commission (EEOC)
Age Discrimination in Employment Act of 1967 Equal Employment Opportunity Commission {EEQC)
Executive Order 13658 ~ Minimum Wage Department of Labor (Dol) - Wage and Hour Division

*Equivalent State Laws (Undefined except OSHA approved state plans) ]

i. Assessing the burden of this proposal is incomplete pending several clarifying
actions Dol or the FAR Council must provide.

Additional considerations are necessary to fuily define the burden associated with this rule:

A. The cost of complying with unspecified “equivalent” state laws cannot be
determined.

To date, the state laws “equivalent” to the fourteen specified federal laws implicated by this framework
have not been defined by the government. Accordingly, industry has been unable to quantify the precise
cost of identifying, reviewing, and reporting “violations” under the rule. However, based on the reality
that each state has its own, idiosyncratic set of labor statutes and regulations, it is reasonable to
conclude this will be a substantial undertaking. Simply identifying, understanding and staying current on
the applicable laws in each state in order to understand which “violations” would be covered by the rule
could be a momentous legal undertaking and maintenance effort. Many large contractors operate in all
fifty states but, even contractors which do not operate in all fifty states would still be required to have
knowledge of the statutes and regulations in states other than which they operate, to the extent a
violation is reported by a subcontractor under that states’ regime. Creating the mechanism and
devoting the resources necessary to capture and report state level “violations” in up to fifty different
jurisdictions will certainly require significant financial resources. None of the options discussed in this
proposal for how to collect information from the supply chain would help alleviate a prime or
subcontractor of this cost and burden. Industry has estimated that there would be hundreds of
equivalent state laws captured by this proposal. it is unclear how the Dol will undertake and sustain a
capability to catalogue and maintain currency on these state statutes, because no such capability or
resources devoted to such a capability are in place today. The fact that the Dol. guidance and this rule
have postponed this element of the rulemaking is ample evidence of the complexity of this undertaking.

B. Agencies can anticipate significant delays acquiring the goods and services
they need for mission requirements.

To the extent that all federal contracts are issued to meet essential missions for a public purpose,
including the defense of the United States from military attack and terrorism, the management and
preservation of our natural environment, protection against cyber terrorism and cyber-attacks, control
of the nuclear stockpile, contro! of the energy grid, regulation of the nation’s airspace, conduct of
international trade and diplomatic relations, piloting spacecraft to outer space, to name but a few, it is
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difficult to underestimate the damage to the nation’s interests from the lengthier and more complex,
litigious and exclusionary award process that is likely to result from this rulemaking.

The rule contemplates a perfectly harmonious labor-management environment that is inconsistent with
a modern industrial world and the modern regulatory and governance model. in that light, contracting
outcomes will become fess predictable, since it is fikely that a negative fabor law responsibility
determination for either prime or subcontractor will become a regulatory bottleneck at the last moment
before an award. This bottleneck will conceivably lead to the overthrow of many projected awards and
oust many otherwise eligible prospective awardees from consideration and/or cause the renegotiation
of new or different subcontract or supplier agreements to account for the need to change vendors, all of
which will create added risk of bid protest. While the rules contain a notional date of 3 days for the
ALCA to respond to the CO request for assistance, that estimate is contingent on the actions of other
parties and submission of a significant amount of data. This three-day response requirement does not
appear to be binding on the ALCA and is likely to be ignored in the pace of events. Industry also notes
that there has also been no specific timeframe identified for resolution of the process where a
prospective contractor consults with the Dol on subcontractor labor law related non-responsibility
determinations. Such an oversight must be addressed to establish and maintain some regularity to the
process.

The procurement and labor law due diligence process will thus take much longer to complete and the
cost to engage in the federal marketplace, already unduly high, will grow disproportionately higher for
prospective contractors trying to retain performance teams in place while dealing with the labor law due
diligence process, including the likelihood that companies will have to stand up large and expert
compliance functions solely for this purpose. Under the normal process of crafting a profitable proposal
and considering continued cost pressure downward by government buyers on companies engaging in
the federal market, it is likely that already low company investment returns will be negatively impacted,
leading to less competition. Even with competition, the FAR Council should expect that awards for
contracts over $500,000 will have lead-times of many more weeks, if not months (not including bid
protest impacts), simply to clear the responsibility determination hurdle. As stated above, such action
was once considered the last step before an award is announced and previously done within a day or
two prior to, or contemporaneous with, an award.

1t is likely that the responsibility determination process, already expanded by many other new pre-
award compliance checks aimed at catching bad actors in the federal government space {such as tax
delinquents, human traffickers, counterfeit part and payroll fraudsters and offshore contractors), will
become its own distinct, segregable procurement process, aimed at enforcing laws not necessarily
related to contract performance, rather than a last due diligence step on present responsibility as
prescribed in FAR Part 9.

Such administrative delays in procurements were one of the primary reasons that the seminal
acquisition reform statutes were passed two decades ago. Eviscerating the efficiency measures putin
place by those status, this rule will bring back extraordinarily long lead-times for even non-complex
commercial items, and where highly competitive and/or complex, technology based supplies or services
are necessary to meet the agency missions, the procurement lead-times could easily double or triple in
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fength, meaning a procurement scheduled now to take 9 months could take 2-3 years to execute while
any or all violations are disposed of or closed out. Agencies should anticipate that missions will be
enormously and negatively impacted by the insertion of these rules into the procurement process.

CODSIA reiterates that the government has poorly addressed or anticipated these impacts in the
development of this rule and urge again that it be withdrawn until such time as the ramifications of this
action can be effectively catalogued and mitigated or eliminated.

C. Delays resulting from the inability to address the volume of transactions are
inevitable.

The proposed rule requires that the ALCAs will respond within three days in writing to any request from
a CO for advice on a responsibility determination regarding the award of a contract. The federal
government contracts each year for billions of dollars of goods and services across hundreds of
thousands of contracting actions. While the proposal limits application of this framework to contracts
over $500,000, or subcontracts over $500,000 for non-COTS items, this does not sufficiently narrow the
scope of application to make the resulting process manageable given the currently level of dedication of
resources. The Department of Defense (DoD) alone has over 24,000 COs — far too many for a
departmental ALCA to effectively address. Since the related actions by this administration do not
provide additional resources to create legions of ALCAs to match the legions of COs, delays are
inevitable.

Furthermore, just because a contractor avoids reporting on one contract because it is below the
$500,000 threshold does not negate their compliance requirement if they plan to ever grow or be more
successful in their business. For primes, there are no efficiencies to be found in flowing these
requirements through the supply chain in a piecemeal or spotty fashion. Should a prime contractor omit
this requirement in an initial subcontract because the dollar value did not meet the $500,000 threshold,
it could find itself in the position of having to renegotiate that subcontract and perform an evaluation of
the subcontractor’s labor law compliance mid-stream should it fater require additional orders from that
supplier under the prime contract which raised the total value over the threshold amount. Government
and industry should anticipate instead that, both out of an abundance of caution and risk management,
and in the interest of efficiency these compliance requirements will mostly flow to all companies in the
supply chain. Given that the federal government has incomplete data regarding the number of
companies actually serving the federal industrial base as subcontractors and suppliers below the first
few tiers, we must rely upon the accurate tallies offered by large primes. It is therefore reasonabie to
conclude that hundreds of thousands of subcontractors and suppliers exist across the federal enterprise.
If the rules are to be applied across a corporate enterprise for purposes of compliance, record collection
and reporting, then that number could easily exceed a million vendors across the global market.
Capturing data on a million vendors every six months and ensuring that it is reported to the Dol and
effectively catalogued for use by the ALCAs is a task the government is ill equipped or resourced to
manage. Such a volume would also dramatically increase the compliance costs for prime contractors,
which will be passed along to the taxpayer in the form of higher prices.
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industry believes that the monumental regulatory compliance apparatus necessary to capture and
manage the volume of data that would be collected would be unwieldy, at best, and it is difficult to
imagine that it could be efficient enough to support the ALCA advising the CO in the time prescribed
under the proposed rules. Such delays would be significantly compounded given the scant number of
ALCAs available to review the volume of contracting actions.

This means that the government and industry must anticipate delays in government contracting if this
proposal is implemented and some of those delays could be extreme. Delays can be unavoidable
because of bureaucratic processes, but delays associated with the limited resourcing in anticipation of
this rule are unacceptable. In government contracting, delays are frequently impermissible because of
mission urgency, like national or cyber security, or when lives could be at stake, like provisioning the
warfighter or responding to natural disasters. In order to address this situation, the government should
establish contingency protocols providing COs with the ability to proceed with contract award when
delays are impermissible. Such options should be established before this rulemaking becomes final.
Additionally, the government should realistically assess the volume of regulatory activity this rule
creates and effectively resource to mitigate the inevitable delays this rule will bring.

D. Industry anticipates the volume of bid protests will increase.

in addition to the delays that this framework will introduce into the normal procurement process, the
other inevitable cutcome of implementing these new requirements would be to provide a new and easy
protest ground for unsuccessful offerors. Wherever an awardee has at least one reportable “violation”
under the ruie, an unsuccessful offeror could raise as a challenge to the procurement decision the
agency's failure to properly consider the responsibility of that awardee in light of this “viclation”.
Although the record of the ALCA and CO's consideration of the matter would, in many instances, lead to
the denial of this protest ground, this resolution could not be accomplished without completion of the
full protest adjudication process— 100 days at GAO and potentially longer if brought at the Court of
Federal Claims. Troublingly, in a procurement where a protestor might not have any other valid basis
for protest, a single “violation” could provide a basis to force full protest adjudication, delaying the
procurement and adding substantial cost to the government,

The inevitability of this new protest ground derives from the fact that, as currently envisioned,
information regarding any reported “violation” will be made available in FAPIS. 80 Fed. Reg. 30,549.
Thus, even if a competitor would otherwise have no basis to challenge an award, publicly available
information will provide them with a road map to protest.

Even if the information made publicly available in FAPIS is limited to address this concern, the rule fails
to account for the reality that, considering the requirement to review subcontractor information,
companies will still be put in the position of revealing detailed information regarding their labor law
compliance to other parties, including potential competitors. Parties will be required to negotiate
complex Non-Disclosure Agreements (NDAs) to simply exchange information related to any labor faw
violation as contemplated under the clause at 52.222-BB(c). Nonetheless, it is reasonable to conclude
that revealing such sensitive information to a competitor or other third party, even those operating
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under an NDA, could create added fodder for future bid protests and additional litigation between the
parties.

Industry further anticipates that the current staffing at GAO is insufficient to manage the expected
increase in the number of protests as a result of adverse or delayed responsibility determinations under
this rule. Such an increase would become unmanageable and companies entering into a protest would
experience additional delays, on top of those already contemplated above, in the contracting process.
Since a bid protest at the GAO automatically stays performance of a contract, these actions {even
without considering resource shortcomings) would create further delays in federal contracting.

E. The reporting requirements are overly burdensome.

The reporting requirements in the operative clause require semi-annual reporting by primes and
subcontractors of disclosed violations over the life of the contract — essentially creating a kind of
continuing responsibility determination process - the purpose of which is unclear since it applies to the
ongoing Dol duty to monitor labor law violations. The cost estimates for these ongoing reporting
requirements are enormous and disruptive to industry business objectives. Considering the number of
contracts that may be subject to the rules, and that each contract will have a different award date,
contractors may be reporting multiple times on each contract on the same violations over the term.
Reporting should be consolidated as annual or semi-annual based on a date the contractor selects and
that could align to the maximum extent with other report submissions to the federal government for
other purposes, such as when DoD CAS-covered contractors have to submit their incurred cost
submissions at the same time each year. This couid help industry build predictability in the supply chain
and prevent industry from flooding the government with redundant reports on the same violations.

F. The government has grossly underestimated the cost to industry of
implementing new compliance tools.

In the proposed rulemaking, the government fails to accurately recognize the substantial costs that
federal contractors and subcontractors will incur to implement the brand new compliance processes
and systems to identify, analyze, and track reportable “violations.” Currently, there is no comparable
requirement to track “violations” of federal and state labor laws in the manner required under this
proposed framework. Accordingly, the vast majority of industry will be required to design and
implement—from scratch—processes and systems to both collect this information and to then review it
to determine whether it is a reportable “violation” under the rule. The cost associated with
implementation and maintenance of these new systems, including the administrative and legal
personnel required to process and review the data generated, will be substantial and will be ultimately
passed on to the taxpayer through higher overhead rates and/or higher prices for goods and services.

Additional costs will include the need for new tools at companies in order to establish and maintain
compliance and reporting requirements. Some companies use cross-functional databases accessed by
various departments including Security, Ethics, Legal, and Human Resources/Equal Opportunity
(Program EOP) to track internal usage and control access. Functionality can be limited or privileged and
no such functionality as contemplated by this proposal is currently part of any database that can be
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identified in industry. Costs to develop a tool to collect data in one place within a company, and analyze
and track all "violations" would likely be required because current tools were not designed to track and
report on matters as currently defined in the Executive Order, the guidance and the proposed rule. For
some tools, the annual operating cost in one business unit facing the federal government is $500,000.
Companies have not yet been able to confirm the design and development costs for upgrades as
described above, however, it likely exceeds the annual operating costs and will be a multi-year project.
Anecdotally, standing up industry compliance with the E-Verify system across one large federal
contractor simply to verify an employee’s identity cost between $1,000,000-2,000,000, not including any
recurring expense to operate and maintain.

Reportable matters from a wage hour perspective will require establishment of a process to track and
report. For most companies, Dol wage and hour investigations are today handled and resolved at the
business area level and are not tracked centrally. For some companies, Service Contract Act and Davis-
Bacon Act matters are tracked centrally but are handled and resolved in the business area.

Lastly, many companies believe that, as the items included in the proposed reguiation’s reporting
requirements extend across functional areas, a cross functional tool may need to be built to support
each area separately, capturing relevant information in a tool while ensuring that the data is only
available to those deemed necessary to the reporting aspect.

Therefore, companies looked at current tools utilized by various departments within their organizations
including Ethics, Legal, EOP, Security, etc,, to track relevant information related to investigations, to get
an estimate regarding building a compliance tool. Using similar existing tools, industry is able to
evaluate additional burdens associated with managing risks associated with this rule and the resultant
compliance and reporting regimes required by this rule and the Dol guidance. A representation of that
burden estimate is presented below.

Confirm if contracfor has any reportable offenses for each Company would 8 hours per -

Contract of $500,000 and above to be bid determine best reportable
method to offense
confirm with

Business Area &
then collect data
Business Area confirm status Business Area
confirms if they
have reportable
offense within
prior 3 years and
report back to
Corporate Equal
Opportunity
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Program
Enter reportable offense into DOL System for Award Y hour per
Management {SAM) database offense
circumstances
Type of Violations as determined by Agency Labor Contract N/A N/A
Advisor (ALCA)
Determine the likely level(s) of violation assigned to each 40 hours per
reported offense reportable
offense
Corporate confirm monthly status of any reportable offense Ongoing
maintenance of
database

Business Area confirms monthly status of any reportable offense

Business Area
confirms any new

have reportable
offense and
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Corporate

Determine which reportable offense which has already or is
being reported belong to which contract

it is assumed that once a contract is awarded there is not a
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Corporate Equal
Opportunity
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revised contract
has any reported
offenses listed in
SAM or are likely
to be listed prior
to the award of
the contract.
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Such costs spread across the entire industrial base and the entire supply chain for the federal
government are not adequately reflected in the cost estimates the government has provided as part of
the proposal documentation. The following economic impact assessment developed by industry
outlines what we believe will be a realistic cost and burden to industry and government.

Considering the scale and cost to address the practical problems that will be encountered in the data
collection, fact finding and reporting functions, and absent the withdrawal of the proposed rules,
industry recommends that the government create a government-wide labor data collection and
reporting repository to be stood up over time to be updated annually or biannually that contractors can
use to submit ongoing compliance data, violation records and any other relevant information that
government COs can then use to make their labor law responsibility determinations. Any system for the
collection and storage of such data must have the requisite protections needed to prevent leakage of
proprietary data or privacy protected data to the public or to potential competitors.

2. The proposal will have a detrimental effect on government access to goods and
services.

a. The rule will have a detrimental impact on non-traditional contractors and small
businesses.

This year, Under Secretary of Defense for Acquisition, Technology, and Logistics, Mr. Frank Kendall, the
Chairman of the House Armed Services Committee, Rep. Mac Thornberry, and the Chairman of the
Senate Armed Services Committee, Sen. John McCain, have all announced initiatives to increase the
technological competitiveness of U.S. military equipment. All three have seen and expressed concerns
about the advances that other nation-states have made relative to U.S. technology, and the impact that
those gains will have in emboldening nations to misbehave globally. Already the United States has seen
irresponsible behavior by Russia in Crimea and Ukraine, and efforts by China to build land barriers in the
South China Sea in order to exert new, disruptive territorial claims well outside of its traditional borders.
These behaviors will only become more aggressive as foreign states approach technological parity with
the U.S. military.

One of the solutions to this challenge is for the U.S. defense industry to gain increased access to the
global, commercial, and financially complex technology innovators outside of the industry that
traditionally does business with the government. These “non-traditional” suppliers often avoid doing
business with the government due to the increased cost, and regulatory and compliance reguirements
that companies face when dealing with government customers. That outcome means a loss of needed
technology in some cases, and more expensive technology in other cases.

One response by industry to the increase in regulatory pressure by the federal government in the form
of unigue requirements is to create distinct and separate corporate business units to sell to the
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government designed solely for the purpose of meeting those unique compliance requirements. Such
changes in business models carry with them all the added costs associated with the unique regulatory
requirements, such as those proposed here, but are also mostly disruptive to commercial suppliers,
increase costs to the government, and defeat the government’s declared intention to capitalize on
current technology innovators within the commercial market. Another means by which new
technologies have entered the federal marketplace is through acquisition by a prime contractor from a
supplier or subcontractor. The procurement of such technology, however, through these commercial
vendors will be hampered if they are required to accept, as a contractual flow-down, the requirements
to report and be subject to assessment by a prime of labor law compliance under this onerous
framework. These primarily commercial suppliers will not have the compliance processes to track and
report the required information, and may be unable or unwilling to make the certification required by
the FAR flow-down.

Combining the labor law compliance and enforcement processes with the contracting process provides
an example par excellence of the phenomenon that will drive away non-traditional, innovative suppliers.
if the U.S. commercial marketplace has one set of labor compliance rules which are less burdensome
than the rules that apply to the government marketplace, commercial suppliers will choose to remain
exactly that—they will decline the exposure and heightened risk involved in selling to the government or
to prime federal contractors. The probability of this decision will increase hecause the rule and
guidance will require enormous compliance investment and has the potential to create more labor
disruption in a commercial supplier than it purports to cure, while offering only the incentive of
receiving a single, time-bounded government contract as the reward for compliant behavior.

Particularly at a time when sequestration is reducing the available spend on federal contracting,
increasing competition cost and lowering the likelihood of success, the government should seek to make
itself a more attractive buyer, not a less attractive one. The proposed “Fair Pay, Safe Workplaces” rule
does the opposite. Faced with this substantial compliance hurdle as an entrance fee to seeking
government work, not to mention the multitude of other regulatory compliance requirements facing the
government vendor, companies not currently participating in the federal marketplace will have no
incentive to pursue such work.

Furthermore, this Administration has made a concerted effort over the last few years to attract non-
traditional companies, particularly for information technology needs in the federal market. They have
dispatched representatives to Silicon Valley to specifically recruit new talents to public service, created
the “18F” incubation program and the U.S. Digital Services to bring that talent to bear in the federal
agency structure. They have also offered capabilities using non-traditional contracting exercises, like the
Buyers Club and the recent GSA solicitation for assistance to 18F, as a means to attract small, non-
traditional technology vendors to the market. Such efforts are detrimentally impacted by this proposal.
The flow-down provisions also prevent more traditional federal market prime contractors from securing
innovative goods and services from these non-traditional actors, who are not adequately resourced to
effectively comply with these requirements and/or do not wish to reveal or publicize their alleged or
actual labor law violations. Accordingly, the risk associated with an adverse decision by the Dol
regarding their compliance as a supplier or subcontractor could lead to an existential crisis for small
companies that cannot be mitigated through any process. This rule directly undermines and negates
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these efforts and establishes a requirement that makes their success significantly more challenging. The
Administration needs to reassess these impacts upon these other priorities they have established and
consider establishing options to mitigate these detrimental effects.

b. The government should consider the impact of this rule to small businesses.

The challenges presented by this rule when applied to “non-traditional” suppliers only increase when
applied to small businesses. While the government by law prefers small business suppliers, these
suppliers are the least able to efficiently metabolize significant new compliance burdens. In theory,
large companies can spread new compliance costs across a significant number of contracts executed
across the enterprise. Small companies instead see their overhead rates increase dramatically, on an
exponential scale, with each additional new compliance burden. The more compliance burdens levied
on small businesses, the more difficult it is for them to compete in the federal marketplace, regardless
of the other advantages we may provide to them. Considering these businesses are already required to
comply with the underlying federal and state statutes, the imposition of this additional compliance
burden will have the effect of hampering their ability to operate as lean, low-overhead, and agile
operations.

CODSIA also notes that there is some confusion over the application of the rule to small businesses.
Under current procurement rules, the simplified acquisition threshold, under which all acquisitions are
reserved for small businesses, is $150,000. Over $58 billion of the total $101 billion small business set-
asides are greater than the simplified acquisition threshold in FY 2014. That is over 57 percent of the
small business set-asides that are potentially greater than the current $500,000 limit. With services
NAICS codes starting at $1 million annual gross profit, and construction-related services like architecture
($7.5 million), engineering ($15 million) and construction at {$36.5 million) there are many opportunities
for small businesses to be negatively affected by this rule, as either a prime or a subcontractor. The rule
will affect small, medium, and large businesses, which is antithetical to the current Administration’s
policy for including new small businesses in the government. Although the brunt of the rule will not fall
on small businesses, but on mid-tier and large contractors, small business will still be subject to the rule
if they enter into a prime or subcontract over $500,000. While it is presumed that setting the threshold
at that level was designed to exempt many smail businesses performing only at lower thresholds from
being impacted by the rules, it may not accomplish that objective, given the rule’s application to
subcontractors. There is also some concern that if the rules are tailored to mostly exempt small
businesses, higher tiered contractors will have to absorb all risk related to labor law violations by small
business suppliers.

3. The economic analysis supporting the order is severely deficient,

Executive Order 12866 directs agencies “to assess all costs and benefits of available regulatory
alternatives” and to “select those approaches that maximize net benefits.” it also directs each agency to
base “decisions on the best reasonably obtainable scientific, technical, economic and other
information,” and to “tailor its regulations to impose the least burden.” Executive Order 13563, further
directs agencies “to use the best available techniques to quantify anticipated present and future
benefits and costs as accurately as possible.” In the truncated time provided to develop and publish the
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proposed rule and guidance, the FAR Council and the Dol have not complied with these requirements.
instead of presenting a reasoned analysis based on verifiable empirical evidence of the benefits and
costs of the selected regulatory approach and of the alternatives considered, the FAR Council and the
Dol have presented an incomplete analysis based largely on assertions and assumptions not supported
by empirical evidence. For example, the cost-benefit analysis:

* Incorrectly assumes that firms already track and maintain consolidated records of alleged
labor law violations covered by the E.O. In fact, the proposed rule will compel current
contractors and subcontractors, and prospective contractors, to create information systems
that do not currently exist to collect and track the ongoing status of all enforcement and
legal actions companies may have related to the covered federal labor and employment
taws and executive orders and the as yet undefined equivalent state laws. Importantly,
these costs are inherent when a company indicates they have no violations to report.

*  Fails to estimate the costs associated with the labor compliance agreement process. These
costs would include the legal costs of entering into such agreements with a wide variety of
enforcement agencies. Moreover, it is possible that some contractors and subcontractors
will be required to enter into three separate labor compliance agreements with the Dol, the
EEOC, and the NLRB that have separate jurisdictions over the federal laws they enforce.

* Because of these significant additional costs and the failure by the government to include
them in the published economic analysis, especially those costs associated with the labor
compliance agreement process, is hard to assign to mere oversight. In any event, such
oversight is clearly a violation of the Administrative Procedures Act and the Office of Federal
Procurement Policy Act, and as such, the FAR Council and Dol should re-propose the rule
and guidance to include a discussion of this critical component of the E.O.

B. This hastily created framework ignores basic issues of functionality, which will ultimately
lead to unnecessary costs to both contractors and the federal government

1. Analysis of statutory and regulatory framework: The definitions and policies proposed
in the Dol Guidance and in the FAR rule are problematic, extra-legal, violate
fundamental due process requirements and remedial frameworks in existence and
should be withdrawn or radically revised before implementation.

The definitions proposed in the guidance and used in this rule are overly broad and vague, and thus
unfairly limit the rights employers have under law. The definitions alone significantly expand the scope
of application of this proposal and create challenges for any company wishing to engage in the public
sector market as a prime or sub-contractor.

The Dol guidance creates significant confusion by introducing alternate and duplicate, parallel remedies
that appear to conflate mere complaints, letters, and allegations regarding labor law infractions with
fully adjudicated legal decisions. The proposed FAR rules reliance upon the Dol guidance to define new
enforcement application of those definitions essentially eviscerates statutory due process for labor law
compliance for contractors, subcontractors and suppliers.



165

Council of Defense and Space Industry Associations

Comments on FAR Case 2014-035 — Fair Pay and Safe Workplaces and ZRIN 1290-ZA02, Guidance for
Executive Order 13673, “Fair Pay and Safe Workplaces”

August 26, 2014

Page 19

The potential for adverse action in federal contracting against a contractor, subcontractor or supplier
attributable to a non-responsibility determination or an ongoing set of adverse determinations for such
a wide range of alleged or putative violations is self-evident to industry and far more draconian than
those currently imposed by the governing labor statutes or E.0.s. As indicated below, resolution of
many labor litigation cases often takes years before final resolution and a broad expansion of the
responsibility determination process to subsume such litigation into its ambit will unduly and
unnecessarily lengthen the procurement cycle. Such a lengthening of the process is beyond the exercise
of any efficient contracting process and will result in unconscionable delays in source selections to fulfill
agency missions.

Additionally, as will be seen in the detailed discussion of significant cases below, and repeated at other
junctures herein, the responsibility determination process, prior to this rulemaking, has been designed
as a final brief check on a contractor’s business capabilities and integrity prior to award. Itis specifically
not intended as an adjudication of a prospective contractor’s alleged bad acts, inclusive of labor law
violations, in the many areas identified in FAR 9.1. Thus, implementation of this framework using the
terms set forth in the guidance is not only flawed on its face and unfair to all parties given the existing
contract and labor law frameworks, but will lead to excessive and unwarranted delays in the
procurement process.

a. Agency preliminary assessments are not and cannot be labeled violations of law.

The expansive proposed definition of “administrative merits determination” ("AMD”) circumvents
statutory mandates and fails to accomplish the increased efficiency or costs savings that the executive
order demands. At its core, the proposed guidance and implementing rule transform agency
preliminary assessments and ongoing disputes with employers into “violations,” never contemplated by
the statutes or implementing regulations. Any AMD short of a final and enforceable order of the agency
would impose a punishment on contractors that Congress has not included in the underlying statutory
language, and therefore cannot stand. Further, the guidance seeks to create a distinction between
complaints filed by individuals and initial findings by agencies. In practice, this is a distinction without
difference, as the underlying statutes afford no such latitude in their adjudicative mechanisms. The
guidance and the corresponding rule will use initial findings and assessments as if they were
“violations,” foreclosing due process as established in the governing statutes for the accused party.

i. The referenced laws have specific statutory and regulatory adjudicatory
mechanisms that cannot be short-circuited by executive order or agency
guidance.

Each of the fourteen statutes listed in the E.O., and the unspecified equivalent state laws, already have
in existence their own enforcement and adjudicatory mechanisms. The use of initial assessments as
violations and the subsequent incorporation of an unrelated review of these purported violations of
these statutes through the evaluation of a contractor’s responsibility, where there is not necessarily an
accompanying finding of violation through the dedicated channels for enforcing the underlying
requirement, inappropriately shortcuts the underlying statutory framework, The three statutes
discussed in detail illustrate the inappropriate distortion of existing processes effectuated by the rule’s
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definition of AMD. The examples below provide three types of statutes as examples, but each of the
listed statutes in the executive order has its own adjudicatory mechanism, which cannot and should not
be distorted or cut short through executive order. Unfortunately, the proposed AMD definition would
do just that. The definition must be recast to fit within the requirements of the underlying statutes and
employ only violations as fully adjudicated under each statutory framework.

In the context of the Occupational Safety and Health Act {OSH Act), the DOL, through the Occupational
Safety and Health Administration {OSHA), has the authority to inspect workplaces to identify if it
believes employers have violated any standards promulgated under the OSH Act or violated a general
duty to provide a place of employment which is free from recognized hazards. 29 U.5.C. § 657(a). OSHA
may issue citations to the employer for violations of these standards or the general duty clause. 29
U.5.C. § 658(a). The employer and the applicable OSHA area office may reach an “informal settlement
agreement” within 15 working days of issuance of the citation. 29 C.F.R. § 1903.20. The employer has
15 working days to file a “notice of protest” over issuance of the citations. 29 U.5.C. § 659(a). After the
employer has filed a notice of contest, the Area Director may enter into a Formal Settlement Agreement
with the employer. OSHA Field Inspection Reference Manual, § IV.D.4.d. OSHA, through the Solicitor of
Labor, must file a complaint with the Occupational Safety and Health Review Commission (OSHRC) no
later than 20 days after receipt of the notice of contest. 29 C.F.R. § 2200.35. The complaint is first heard
by an Administrative Law Judge (ALJ) who makes findings and issues an order on the complaint. 29 C.F.R.
§ 2200.90. The employer may appeal the finding/order of the ALJ to the full OSHRC. 29 C.F.R. §
2200.91(b). The parties may enter into a settlement at any stage of these proceedings. 29 C.F.R. §
2200.100{o). The employer can appeal an adverse decision and order from the OSHRC in the
appropriate United States Court of Appeals. 29 U.5.C. § 650{a).

The proposed rule and guidance, which would require reporting of OSHA “violations” at the initial
citation stage, regardless of any notice of protest or ongoing settlement. Accordingly, the ALCA and CO
would evaluate, and potentially base a finding of non-responsibility, on a preliminary complaint,
regardless of any notice or protest. This undermines the very framework established by the OSH Act,
which specifically provides for a process to challenge findings of violations, and punishes the employer
in the absence of any actual finding of liability. In other words, the proposed rule and guidance labeis a
preliminary assessment or ongoing dispute as employer lability for a violation — which it is not. fa
citation is withdrawn or settled informally (or settled at all in the absence of a specific admission of
liability), it is not and should not fall within the AMD definition and should not be deemed a “violation”.
if the employer pursues its rights to contest a violation, then during the pendency of that proceeding,
the citation should not fall within the AMD definition and should not be deemed a “violation”.

A similar result occurs in the context of the National Labor Relations Act {NLRA). Under the NLRA, a
union or employee files a charge with the National Labor Relations Board {NLRB) alleging that an
employer committed an unfair labor practice. 29 C.F.R. § 101.2. After an investigation, the NLRB decides
whether to dismiss the charge or to file a complaint. 29 C.F.R. § 101.6. The NLRB, through the Office of
the General Counsel, has the authority to issue a complaint against any person based on an assessment
that the employer committed an unfair labor practice. The General Counsel will file the complaint to be
heard by an NLRB administrative law judge or can file a complaint seeking injunctive relief in federal
district court, 29 U.S.C. § 160(b},(e). An employer may enter into a settlement agreement with the NLRB
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at any stage of the process and most commonly through a non-board settlement, informal settlement,
formal settlement agreement, or formal settlement stipulation. 29 C.F.R. § 101.7, 101.9; NLRB Case
Handling Manual, § 10124 et seq. If an employer does not settle, the complaint will be heard by an
NLRB administrative law judge. 29 C.F.R. § 101.10, .11. An employer may appeal the findings and
decision of an AU to the full NLRB. 29 C.F.R. § 101.11. An employer may appeal the findings and
decision of the full NLRB to the appropriate United States Court of Appeals. 29 U.S.C. § 160(f); 29 C.F.R.
§ 101.14. Again, as in the OSHA context, automatically labeling an initial agency complaint as a violation
and then allowing the evaluation and use by the ALCA and the contracting officer — despite the ongoing
proceeding before the ALJ and/or the Board ~ punishes the employer in the absence of any actual
finding of liability. To reiterate, the proposed rule and guidance labels an ongoing dispute as employer
liability for a violation — which it is not. if the complaint is withdrawn or the employer appeals a decision
by an ALJ or the NLRB against it, it is not fully adjudicated and cannot be a reportable AMD and thereby
labeled a “violation”. The AMD definition should be clear that it is only where liability is final and not
appealable that that the agency’s action can be an AMD and thereby deemed a violation.

This type of short-circuit of the adjudicatory process is even more striking in the context of the various
statutes before the Equal Employment Opportunity Commission, including Title VI of the Civil Rights Act
of 1964 (Title Vil}, the Americans with Disabilities Act (ADA), and the Age Discrimination in Employment
Act {ADEA). Title Vi, the ADA, and the ADEA all require that an aggrieved person file a charge of
discrimination or retaliation with the Equal Employment Opportunity Commission (EEOC). 42 U.5.C. §
2000e-5(b); 42 U.5.C. § 12117(a}; 29 U.S.C. § 626(c). Prior to determining if there is reasonable cause of
a violation, the EEOC may encourage the parties to settle the charge. The EEOC typically signs any
settlement agreement between the parties. 29 C.F.R. § 1601.20. If, after an investigation, the EEOC
determines there is “no reasonable cause” that a violation occurred, the EEOC shall dismiss the charge.
42 U.5.C. §2000e-5(b}. After the EEOC notifies the charging party of the dismissal, the EEQC’s
jurisdiction over the charge is terminated and the charging party has 90 days to file a civil action against
the employer. 42 U.5.C. § 2000e-5(f); 29 C.F.R. § 1601.28(a)(3),(4). ¥, after an investigation, the EEOC
determines there is “reasonable cause” that a violation occurred, the EEOC “shall” attempt to resolve
the charge through “conciliation” with the employer. 42 U.S.C. § 2000e-5(b). If conciliation fails, the
EEOC may file a civil action against the employer. Alternatively, if it chooses not file a civil action, the
EEQC shall notify the charging party who then has 90 days to file a civil action against the employer. 42
U.S.C. § 2000e-5(f}; 29 C.F.R. § 1601.28(b). Once a civil action has been filed, the parties have the
normal rights of appeal and settlement as in other civil matters.

The numbers of cases where employers would be prematurely be deemed in violation grows even
further with the definition of AMDs including pre-complaint preliminary reviews like the EEOC
reasonable cause determinations. Out of the 2,745 EEOC reasonable cause findings in FY2014, only a
fraction actually resulted in any court complaint. See

http://www. eeoc.gov/eeoc/statistics/enforcement/all.cfm. For example in FY2014, there were only 133
instances where charges were pursued in litigation by the agency. See

cause finding, the vast majority of those cases result in na actual proof or finding of a violation.
Requiring the reporting and consideration of a reasonable cause determination or pre-complaint
preliminary reviews is tantamount to sentencing the accused for the crime upon arrest, despite any
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protest from the accused of her innocence and in the absence of a trial. This is contrary to the statutory
construct and cannot stand. The AMD definition should be clear that it is only where there is a
conciliation agreement that admits employer liability that an EEOC action can be an AMD and thereby
deemed a violation.

ii. The proposed AMD definition illegally circumvents the due process requirements
of the underlying statutes that require proof of the violation before punishment.

Rather than awaiting an actual judicial decision on liability to announce a violation has occurred, the
proposed guidance inappropriately attempts to impose liability at the agency complaint stage. This flips
the burden of proof under the applicable laws on its head, forcing the contractor to now prove its
innocence to avoid a premature judgment in the responsibility determination process. For example, in a
Title Vil matter, an EEOC reasonable cause determination does not equate to a finding of employer
liability. Instead, the employer can disagree with the reasonable cause finding, and then either the
EEOC must pursue litigation in federal court, the charging party can pursue litigation in federal court, or
the matter is simply dropped. In the end, it is only if a federal court finds by a preponderance of the
evidence that an employer has engaged in discrimination under Title VI, that there is an actual violation.
Another example of circumvention can be found in the guidance proposal to elevate to “violation” any
“Letter” from the agency indicating that an investigation disclosed a violation of sections six or seven of
FLSA or violation of Family Medical Leave Act (FMLA)}, Service Contract Act (SCA), Defense Base Act
(DBA) or E.O. 13658. This assessment at the investigation stage is not a final agency action and is not a
finding of legal liability. it is simply a preliminary step, where the employer retains the right to contest
that finding and defend itself against the investigatory finding. The immediate elevation of this
preliminary assessment to a “violation” again removes the due process afforded to the employer under
the applicable statute and regulations. The generic reference to “letters” from the agency should not be
included in the AMD definition, as they are not violations,

The proposed rule and guidance attempts to create a reportable “violation” only based on the agency
preliminary assessment, without establishing actual proof of such violation. Reporting at this stage
illegally thrusts the burden of proof on the employer before the ALCA and contracting officer.

Moreover, Title Vil does not impose any punishment or damages on an employer until a federal court
determines that the employer is fiable and imposes such damages. The proposed rule and guidance
atternpt to illegally add an additional damage provision — a finding of non-responsibility — beyond the
damages afforded under the statute, as well as prior to the liability stage dictated in the statute. The
fact that the agency could dictate a “violation” where the case is never pursued or where a federal court
years later finds in favor of the employer flies in the face of the statute. In sum, there can be no
administrative merits determination under the statutes enforced by the EEOC.

ili. The proposed AMD definition guarantees that responsibility determinations
would be based on an erroneous record.

Not only does the elevation of the proposed adrinistrative merits determination violate an employer’s
statutorily afforded due process under the statutes, the clear statistical evidence reveals the potential
for mistake by labeling violations so early in the process.
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Based on NLRB and EEOC statistics, only a fraction of complaints or reasonable cause findings issued by
those agencies result in a court order of a statutory violation. For example, in 2014, approximately
88,778 charges were filed with the EEOC; 2745 probable cause findings were issued in 2014; and the
EEOC filed 167 lawsuits in 2014 {(which doesn’t indicate if the lawsuits were successful or not). Of the
3836 total OFCCP audits in 2014, 567 closed with violations and 81 closed with “serious” violations.

in 2014, a total of 20,415 Unfair Labor Practice (ULP) charges were filed with the NLRB with only 1,216
complaints issued. Of these complaints, the NLRB had 7251 ULP charges withdrawn, 7209 were closed
through settlement prior to the issuance of a complaint, 5055 were formally dismissed for lack of merit,
and only 421 charges resulted in a formal NLRB determination. See https://www.nlrb.gov/news-
outreach/graphs-data. Reflecting on these numbers, almost two thirds of those employers against
whom a complaint is issued are not found to have violated the Act. But, under the proposed guidance,
any contractor within that two-thirds bucket would be unjustly saddied with the label of “NLRA
violator.” Any criteria for establishing an AMD that creates a sixty-six percent chance of error is a grossly
distorted measure for determining whether a contractor is a responsibie party. And using that 66%
assumes that all 421 Board Orders found a violation, when in fact that is not the case. Finally, the length
of time between a complaint being issued by the Regional Director and the Board issuing an Order can
be lengthy. Because award decisions cannot generally be delayed for such a length of time, it is unlikely
that the unjustly labeled “violator” will receive the award and the business will be lost to the potential
prime contractor or subcontractor.

The proposed guideline’s AMD definition takes this ill-advised approach of including as a “violation” any
and all agency complaints filed with a court or ALL. This simply expands the instances of premature and
inappropriate consideration of complaints before they have resulted in any final determination of an
actual violation. Contractors would have to defend against those complaints not just in court or before
the administrative judge, but also defend against those complaints before the ALCAs in each contract
award decision.

iv. The proposed AMD definition would potentially saddle contractors with
“violations” for years in cases where a federal court rules that the agency
complaint overreached and there was no violation.

The guidance inappropriately saddles contractors with a “violation” at the complaint stage of the
adversarial process, where the vast majority of claims end in the employers favor without any finding of
liability. This subjects contractors to reporting “violations” even where the agency is overreaching in its
purported application of the law. Two recent examples are the EEOC’s failed attempt to push its
restrictive view of the use of credit and criminal background checks and the Department of Labor’s bad
faith pursuit of Fair Labor Standards Act claims.

if the overly broad AMD definition were in place, under the EEOC’s recent litigation posture, EEOC
complaints inappropriately challenging legitimate background investigations would be deemed
violations, where in reality there were no violations found. The EEOC filed two high-profile credit and
criminal background check cases in 2010. In affirming the EEOC’s defeat at summary judgment, the U.S.
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Court of Appeals for the Sixth Circuit questioned the EEOC’s statistical analysis and criticized the EEOC
for attacking the same type of background check that the EEOC itself uses. EEOC v. Kaplan Higher Educ.
Corp., 748 F.3d 749 {6”’ Cir. 2014). The Fourth Circuit reached a similar conclusion. EEOCv. Freeman,
No. 13-2365, 2015 U.S. App. LEXIS 2592 (4" Cir. 2015).

Applying the example of the Kaplan case to the proposed AMD definition highlights the lengthy injustice
and erroneous nature of the information that would be considered. In the Kaplon case, the EEOC filed
the federal court complaint in December 2010, and the district court dismissed the lawsuit in January
2013. So, this complaint would be reported as a violation for almost the entire reporting period
contemplated under the proposed rule when, in fact, there was no violation at all. Moreover, as
explained in more detail below, the proposed DOL guidance would not only call the complaint a
“violation,” but would slap the contractor with a “serious” “violation”, forcing the contractor to either
{A) continuing its defense against the EEOC’s complaint and risk the ALCA advising that the contractor is
not responsible and the CO concurring with that in a responsibility determination, or (B} try to negotiate
a LCA with the EEOC in a situation where the adjudicative process would find that there was no actual
violation at all.

Another example highlighting how the inequity in the proposed AMD definition is the recent federal
appellate court decision against the Department of Labor in Gate Guard Services, LPv. Perez, No. 14-
40585, 2015 BL 212957 (5 Cir. July 2, 2015). in Gate Guard, not only did the federal district court reject
the Dol’s pursuit of the case, the court held that the government’s conduct was oppressive and its case
legally frivolous, and the Fifth Circuit agreed that the district court should evaluate the level of
attorneys’ fees that DOL must pay to Gate Guard. Again, if the proposed AMD definition were applied
to this case, the contractors would have to report a violation for well over two years {from the 2010
filing of the complaint until the 2013 dismissal of the case}, and again, it would be characterized a
serious violation involving an allegation related to 400 guards — all in a case where the Circuit Judge
criticized the government’s actions:

At nearly every turn, this Department of Labor {“DOL”) investigation and
prosecution violated the department’s internal procedures and ethical litigation
practices. Even after the DOL discovered that its lead investigator conducted an
investigation for which he was not trained, concluded Gate Guard was violating
the Fair Labor Standards Act (“FLSA”} based on just three interviews, destroyed
evidence, ambushed a low-level employee for an interview without counsel, and
demanded a grossly inflated multi-million dollar penaity, the government
pressed on. In litigation, the government opposed routine case administration
motions, refused to produce relevant information, and stonewalled the
deposition of its lead investigator.../d. at 1 {*We hold that attorneys’ fees are
appropriate under the EAJA’s bad faith provision....”).

These examples highlight why the proposed AMD definition of requiring reporting complaints as
tantamount to a proven violation cannot stand. The measured procedures and burdens of proof
established in the underlying statutes avoid the proposed definition’s rush to judgmentin a
responsibility determination where there may simply be no violation of law. Moreover, these examples
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highlight the proposed definition’s path to wasting agency and contractor resources on negotiating and
implementing a LCA in order to receive a favorable responsibility determination where there is no
underlying “violation” and the inefficiency and increased costs that will be incurred where the agency
and contractor are concurrently spending money litigating.

v. The governments stated preference for use of LCAs is without assurance of
fairness in the contemplated process.

Under the construct created by the rule and the guidance, contractors would be faced with the
impossible choice of forgoing their rights and entering into a LCA or risking a negative responsibility
determination for not conceding to the agency’s preliminary assessment of the charge. The most recent
Supreme Court decision in Mach Mining clarified there is also necessary judicial review to ensure that
the EEQC follows the statutory requirement to conciliate with employers following a reasonable cause
determination. See Mach Mining, LLCv. EEOC, U.S. 135 S, Ct. 1645 (2015). Unlike the statutory
construct under Title VI, however, the proposed rule and guidance does not appear to include any
recourse for a contractor to challenge the fairness of the LCA negotiation process contemplated by
proposed guidance. The proposed rule and guidance inappropriately place a determination of the good
faith effort of the employer and the EEOC in conciliation in the hands of an ALCA or CO, rather than a
federal court where the Supreme Court dictates that it belongs.

vi.  The proposed guidelines’ transformation of initial agency action into a deemed
“violation” is counterproductive to the goals of legal compliance and
government efficiency.

The proposal would be counterproductive to the goals of legal compliance for the government and for
contractors, as well as establish an inefficient mechanism that would divert or waste resources. For
example, under the proposed rule, all OSHA Citations would need to be disclosed. A majority of these
citations, however, are ultimately withdrawn or resolved without a finding of violation indicated in the
initial citation, through the statutory and regulatory settlement or adjudication process. An ALCA and
CO would be faced with a requirement to consider these reported deemed “violations”, only to have the
citations resolved in the adjudicative process in the best interests of the agency, the employer, and the
employees and no longer qualify as a reportable “violation.” For these reasons, and the others
articulated herein, OSHA citations should not be included in the AMD definition unless the citation has
become a final determination that is not subject to appeal or challenge.

In this same vein, the guidance turns historical efforts to amicably settle wage and hour claims into the
threat of the finding of a “violation.” For years, the WH-56 Form has been a mechanism to settle real
differences between the specific wage and hour investigator and the employer who is being
investigated. The Form is a statement that indicates that the employer has agreed to pay certain
“unpaid wages” to the listed employees pursuant to a specific statute (e.g., the Fair Labor Standards
Act). The WH-56 has been used as a practical and effective means of resolving complaints short of the
litigation process. There are instances, however, where the WH-56 is employed through no fault of the
employer. For example, when the government agency fails to include appropriate contractual clauses
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regarding the applicability of the Service Contract Act (SCA}, the resultant dispute frequently is resolved
through issuance of a WH-56.

By turning this pre-litigation settlement vehicle into an automatic “violation”, the proposed rule and
guidance will push employers to continue through an adversarial process, wasting government
resources and prolonging resolution for employees. Turning agency preliminary assessments into
violations will not serve the goal of the Executive Order or advance the compliance efforts of the
employers who are investigated, but simply force contractors to litigate to clear their name. Actions
using Form WH-56 should not be included in the AMD definition and should not be reportable.

vii. By reaching back to preliminary findings (rather than, for example, agency final,
unappealable orders), the proposed guidance runs the serious risk of
inconsistent and changing results related to the same contractor conduct.

Using a broad definition of AMDs, as the guidance and proposed rule do, results in violations being
reportable, even if subsequently adjudicated in the contractors favor or settled with no admission of
liability. Further, sweeping reporting of pre-litigation “violations” will result in many items being first
reported and evaluated as “serious,” exposing the contractor to potential suspension and debarment,
only to be then viewed by the same agency (and potentially evaluated again by the same ALCA) as
allowing a determination that the same contractor is a responsible party. This condition further
highlights that these prefiminary assessments should not be part of the AMD definition, as they are too
early in the statutory and regulatory process to constitute actual “violations”. In sum, the proposed
definitions used to assess reported “violations” are so overly broad and vague that they will result in
unnecessary over-reporting, while at the same time stripping contractors of their statutory rights.

b. Proposed evaluation definitions are overbroad and inconsistent with the law.

We agree with the Department of Labor that “all violations of federal labor laws are serious”, but
identify a number of flaws and unintended consequences in its evaluative definitions of “serious,”
“willful,” “repeated,” and “pervasive.” Contrary to the Executive Order’s directive of efficiency and cost
savings, the proposed evaluative definitions will result in virtually all labor and employment agency
findings at whatever stage to be viewed as serious, willful, repeated, and/or pervasive. This mass of
reported violations that fall within these broad definitions will clog the system with labor compliance
advisor evaluations, cause confusion among contracting officers, and lead to inconsistent evaluations, as
it becomes clear that the definitions do not differentiate between bad actors and the vast majority of
the rest of the contractor community. In other words, contracting officers and labor compliance
advisors will be in the unenviable position of determining which contractor has more serious, willful or
repeated violations or acted in a manner that was more pervasive than another contractor, leading to
inconsistent, arbitrary and capricious results. And the goal of efficiency and cost savings cannot be
served by every contractor being forced to negotiate a labor compliance agreement with multiple labor
and employment agencies across the government. The resource pull on both the government agencies
and contractor community would be unmanageable. The impracticality and difficuity of the evaluative
definitions are compounded significantly in conjunction with the discussion above regarding a
“violation” as defined in the guidance and implemented in the rule.
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i. The vast definition of “serious” does not focus on the “violations” that are most
concerning.

A. Including all “serious” OSHA citations will flood the system with deemed
“violations” that are not violations at all.

The proposed definition of “serious” includes OSHA citations labeled by the agency as “serious” under
the OSH Act. The combination, however, of the vast definition of AMD and the statute’s definition of
serious would require 80% of all OSHA citations to be reported as a serious violation, mixing up the
worst actors with everyone else. The majority of OSHA citations are then resolved by either being
withdrawn or entering into an informal agreement with the agency, but not with any finding of an actual
violation. In fact, informal agreements with OSHA regarding citations routinely and clearly indicate that
the employer does not admit any liability. In other words, these “serious” citations, on which the
contractor is unjustly judged, are nothing of the sort.

B. The “serious” 25% threshold is too low, lacks any reasonabie minimum for
smaller sites, and requires more robust definitions like the WARN Act.

The 25% workforce threshold triggering “serious” will lead to disproportionate results in the absence of
a clearer minimum threshold. For example, many contractors provide specific services across multiple
sites where small numbers of employees have as their place of employment a government site. Ata
small site of four employees working on IT services, for example, even a single violation for one
employee could inappropriately trip the “serious” threshold. Any percentage-based threshold should, at
the least, have a minimum threshold, such as the Worker Adjustment and Retraining Notification Act
{WARN Act} 50-person threshold. Further, the description of single site could also borrow from the clear
and developed statutory and regulatory provisions of the WARN Act. See 29 U.S.C. §§ 2101-2109; 20
C.F.R. §§ 639.1-639.10.

That being said, even a 25% marker with a number threshold would likely result in a “serious”
designation where the “violation” should not be deemed serious. For example, the NLRB has struck
down provisions of handbooks in non-union workplaces, taking the position that the handbook provision
chilled the employees’ exercise of their Section 7 rights to engage in concerted activities. The
handbook, of course, would apply to the entire workforce, and thus would trigger the 25% threshold.
Even in cases where the Board or court determined, however, that there was no specific violation of the
NLRA with respect to the complaining employee (e.g., the Company appropriately discharged the
employee), the handbook provision {which is corrected as part of the remedy in the case) would be a
serious violation.

C. Labeling any injunctive relief a “serious” violation is over-inclusive, capturing,
for example, and inappropriately labeling all NLRB AL} and Board decisions
against an employer as serious.
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The proposed “serious” definition is overbroad in including any and all injunctive relief. For example,
every single ALJ decision and NLRB decision that finds against an employer includes injunctive relief, no
matter how minor the infraction (or until such decision is overturned by the federal courts of appeal.
Under the guidance and proposed rule, all of these actions would be considered “serious.” Specifically,
an NLRB finding against an employer in an unfair labor practice charge proceeding will include injunctive
relief requiring the employer to post a notice. The E.O. could not possibly have intended to expand the
definition of serious to all NLRB findings against any contractor, no matter the type of violation or
circumstance. Such an overly broad application of terminology cannot accomplish the goal of the
guidance to identify violations that are most concerning.

Let’s take the recent case of Cooper Tire & Rubber Company, 08-CA-087155 (AL Dec. June 5, 2015}
{appeal pending) as an example. In this case, an arbitrator found that the employee was discharged for
just cause when he made racial slurs at workers crossing a picket line, in violation of the Company’s
harassment policy. /d. at 6-7. In response to an unfair labor practice charge, however, the Regional
Director determined that the NLRB should not defer to the arbitrator and should pursue a complaint
against the employer. The ALl found that the employer violated the NLRA and, as with all such
remedies, ordered the employer to reinstate the employee and post a notice in the workplace {among
other things). Although the employer is appealing this decision to the Board, the preliminary stage
order of injunctive relief would be deemed a “serious” violation. It cannot stand that somehow the
conduct of the employee making the racial slurs is not serious, but the employer that stands up for its
rights to discharge someone for violating its harassment policy is a “serious” NLRA “violator” {for the
years until they are able to obtain relief on appeal to the Board or Court of Appeals). Forcing the ALCAs
and COs to sift through all complaints, ALl decisions, and Board decisions because the rule deems them
“serious” violations in order to determine which ones are actually serious is simply counter to the goals
of contracting efficiency demanded by the E.O. Injunctive relief in and of itself should not be deemed
“serious,” unless combined with additional criteria that warrant a serious label and identify the most
concerning violations.

il. Including an overbroad “interference” category of serious violations strip
contractors of their legal right to defend themselves from agency overreach.

Another area of concern is the inclusion of a catch-all “interference” category of “serious” where the
proposed guidance includes in the definition a category of “violations” where the contractor allegedly
interfered with the agency’s investigation. Examples provided include denial of access to conduct an on-
site investigation, evaluation or review; refusal to submit required documents or comply with
information request; threats to workers who speak to enforcement agency investigators; and lying or
making misrepresentations to investigators. This type of broad, uncontrolled category will inevitably
pullinto the category “serious” mere disagreements with contractor employers regarding the scope and
conduct of investigations, without any mechanism to challenge or defend against a label of interference.

For example, under the current statutory and regulatory structure, if an employer takes the position
that the EEOC investigation is overbroad and inappropriate, it may refuse to provide certain information
and documents, and then the EEOC can decide whether or not to subpoena those records. Under the
proposed guidance, such a position would likely be viewed as “interference,” and therefore, would
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expose the contractor employer to being deemed a serious violator if the EEOC's investigation resulted
in a reasonable cause determination. Accordingly, the “serious” label based on “interference” could be
affixed, even if the EEOC did not pursue its alleged right to obtain the information and documents
through a subpoena. There should absolutely be no interference label where the agency fails to use its
established enforcement mechanisms to obtain the information it feels it needs to pursue an
investigation.

Moreover, the proposed “interference” category could inappropriately include situations where the
employer challenges an EEOC’s subpoena. Win or lose, it is the employer’s right to challenge the EEOC
subpoena power in cases where it feels that the EEOC is exceeding its investigatory authority under the
statute and regulations. The proposed rule and guidance should not strip employers of their rights to
defend themselves. And, in a number of cases, courts have agreed that the EEOC has overreached and
quashed EEOC subpoenas. See, e.g., EEOC v. Burlington N. Santa Fe Ry. Co., 669 F.3d 1154 (10‘" Cir.
2012) (affirming district court’s quashing of EEOC “fishing expedition” subpoena); see also EEOC v.
United Airlines, 287 F.3d 643 (7% Cir. 2002); EEOC v. Southern Farm Bureau Casualty Ins. Co., 271 F.3d
209 (5" Cir. 2001); EEOC v. Randstad et al, 765 F. Supp. 2d 734 (D. Md. 2011).

This is just one of many examples of where agencies could claim “interference”, when employers are
simply defending their rights. What if an employer exercises its rights in an OSHA inspection situation to
demand an inspection warrant? Will the agency then view the employer’s action as a “serious”
violation, even if a resulting citation is not “serious” under the regulatory construct? Will disagreeing
with an agency’s legal position be deemed “interference”? Will losing a court effort to limit an
investigation then be deemed to be “interference”? The proposed “interference” category under the
“serious” definition is overly broad and inconsistent with the legal framework established in the
governing statutes and regulations that are designed to check and balance agency action.

Expanding the definition of “serious” in the manner proposed mandates a level of deemed
“cooperation” that is unachievable in defending the contractors’ rights under the applicable statutory
and regulatory processes. In a recent hearing before the House Education and Workforce Committee’s
Subcommittee on Workforce Protections, a witness representing the U.S. Chamber of Commerce
testified as to questionable tactics by the Department of Labor Wage and Hour Division in conducting
investigations and pressuring settlement. See Testimony of Leonard Court, “Reviewing the rules and
Regulations implementing Federal Wage and Hour Standards”, U.S. House of Representatives
Committee on Education and Workforce Subcommittee on Workforce Protections (June 10, 2015). This
begs the question as to whether contractors will be forced to succumb to these types of tactics or
jeopardize being deemed a responsible party by an agency determining they were not cooperative
enough in its investigation. in sum, the definition of serious is vague and overbroad and subject to
inconsistent application and abuse, particularly when combined with the overbroad AMD definition.

iii. The proposed definition of “willful” must require a specific finding that is not
subject to appeal.

For the same reason that the AMD definition should not and cannot include preliminary assessments by
an agency, the definition of willful should be limited to a specific finding that is not subject to appeal.
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For purposes of the statutes that define willful and place a specific remedy on such wiliful finding, it
requires proof in the adjudicatory process, and only upon that final finding not subject to appeal, can
the remedy be applied. Anything less would expand the application of the statute beyond what
Congress intended. The proposed guidance should be revised so as not to contravene this statutory
dictate.

With respect to statutes that do not define willful, the proposed definition would rely on an undefined
assessment that the employer “knew that its conduct was prohibited” or “showed reckless disregard or
plain indifference”. Without revision, this would allow an agency investigation conclusion that an
employer’s alleged action is willful in the context of a statutory framework that did not define the term
and which leaves the employer without any recourse to challenge the investigation or the label.
Further, even in the absence of an agency investigation applying a willful label, the proposed guidance
would inappropriately leave the determination to the discretion of the ALCA, which will inevitably result
in inconsistent application and potential abuse of discretion, all without an avenue for review of the
willful label by the contractor employer. The untested and unproven “willful” label leaves out any
statutory adversarial process or burden of proof. Instead, any inclusion of willful outside of the
statutory definition and process should require the same type of proof in the adjudicatory process that
is required under those statutes.

iv. The proposed guidance expands “repeated” to dissimilar violations within broad
statutory constructs and even violations of different statutes.

Outside of the statutes with definitions of repeated, the proposed guidance unnecessarily expands the
definition of “repeated” to encompass separate and unrelated violations. For example, the explanation
of what would be covered under “repeated” could arguably include violation of the FLSA overtime
regulations based on a complaint by a non-exempt employee, combined with a challenge to an
employee’s exempt status in a different organization of the same site or different site altogether. With
both claiming failure to pay overtime, albeit for completely different reasons, they would be labeled
“repeated.” The guidance should be amended to narrow the repeated definition to more specific
statutory violations. “Repeated,” as proposed, would also include completely separate and distinct
retaliation violations under different statutes, in different locations, and by different actors. This
distorts “repeated” into a label that simply means muitiple. This expanded reach will cause an over-
labeling of contractors as “repeated” violators, which will only flood the pool and make it more difficult
to distinguish between the true, repeated violators and companies who simply have a dispersed and/or
decentralized organization. “Repeated” should be limited to the same provision of the same statute in
the same location. This will focus on the true repeat violators.

¢. Conclusion: The defective functionality of the guidance and the rule must be
addressed before implementation.

We have serious concerns that the redefining of terms in the Dol guidance and their application in this
proposed rule will require contractors to report violations based on an AMD, and not a finding of faultin
faw, and could equate an agency preliminary assessment or employee complaint with a violation of a
law. Such an interpretation or the terms and their application in the context of this proposal would strip



177

Council of Defense and Space Industry Associations

Comments on FAR Case 2014-035 — Fair Pay and Safe Workplaces and ZRIN 1290-ZA02, Guidance for
Executive Order 13673, “Fair Pay and Safe Workplaces”

August 26, 2014

Page 31

federal contractors of due process currently afforded in labor law compliance regimes. AMDs should
exclude those that are not final or are subject to further review. A determination of contractor
responsibility should be based upon only final decisions and not those subject to additional review as it
may bias the decision by relying on findings that could later be reversed.

The expansive definition of administrative merits determination and the overbroad and malleable
violation assessment definitions will not serve the Executive Order’s stated goal. Vast numbers of
reportable “violations” will overwhelm the system {once one is created} and require an expanded and
unnecessary bureaucracy (duplicative of the already established labor and employment agency
processes). ALCAs will be overloaded and unable to respond to contracting officers within the requisite
three days. Either the delayed ALCA review will slow down the contacting process while the contracting
officer waits for ALCAs to get through the backlog, or contracting officers will proceed in the absence of
an ALCA recommendation, resulting in inconsistent {and likely arbitrary and capricious) outcomes
among contracting officers, agencies, and suspension and debarment authorities. And even ALCAs will
be faced with constantly changing reportable violations as each preliminary and appealable step is
considered and evaluated, also leading to inconsistent (and likely arbitrary and capricious) outcomes for
the same contractor on different contracts and at different points in time, albeit based on the same
underlying conduct. Moreover, the definitions do an end-run around the established statutory and
regulatory enforcement and adjudication requirements, drive employers to succumb to whatever
investigation tactic they encounter, and force a level of negotiation of LCA that strip contractors of their
due process rights. All of this will simply add to the cost and inefficiency of the contracting process and
will certainly not differentiate between the worst actors and the vast majority of contractors who have
established internal compliance programs and strive to do the right thing in running their business and
ensuring they are good stewards of taxpayer dollars.

Because of these deficiencies in the guidance and the application of these terms and definitions in the
proposed rule, industry once again reiterates that the guidance and proposed rule should be withdrawn
unti} such time as their shortcomings can be addressed.

2. The Rule Effectively Allows Dol to Blacklist Contractors and Subcontractors Based on
Purported Violations of Labor Law.

The rule is the [atest attempt to inappropriately utilize the acquisition system to impose overbroad labor
law requirements on federal contractors.® Unlike prior attempts, this FAR proposed rule implicates
many more complex labor and anti-discrimination laws and reaches much deeper into the federal supply
chain than previous failed rulemaking. By using the “stick” of a DoL recommended finding of non-
responsibility, this rule would create a “blacklist” of contractors who, based primarily on the findings of
DOL, will be deemed ineligible for federal contracting or subcontracting.

® An earlier iteration of this “Blacklisting” approach was promulgated during the Clinton administration, and led to a lengthy
struggle between government and the industrial base over implemantation ultimately leading to rescission of that rule.
Contractor Responsibility, 65 Fed. Reg. 40830, 40833 (June 30, 2000). Similarly, in 2012, the Department of Agriculture {(DOA}
also attempted to insert a broad labor law disclosure framewark into their responsibility determination regulatory process.
Ultimately, the number of adverse public comments submitted in response to this proposed change persuaded the agency to
retract the rulemaking.
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a. The proposal creates undue pressure on the role and discretion of the contracting
officer.

As a process matter, the proposed rule requires a pre-award assessment of labor compliance, facilitated
via a solicitation representation, by the CO for every prospective contract and subcontract award over
$500,000 contemplated by the federal government. For companies that bid on multiple opportunities,
the CO assessment will create a disproportionate and costly process burden on offerors engaged in the
procurement process. Given the scale of the rules, and the nature of the laws being enforced, there is a
high risk that the assessments will lead to many unexpected outcomes for the offeror and their supply
chain. Based on a lengthy history of risk-averse CO behavior, it is reasonable to conclude that different
COs and ALCAs will make assessments about a contractor’s labor disclosures and come to different
conclusions after reviewing identical information about a contractor’s compliance with labor laws over
the prior three year period. Similarly, prime contractors and yet-to-be-established functions within Dol
will make determinations about subcontractors without any involvement of CO’s or ALCAs.

Because the transactional environment is so fast moving, and the tendency to make judgments in that
environment about complex data without the necessary predicate subject matter knowledge, a
contractor could be determined to be “presently responsible” by one CO, but be found “not presently
responsible” by another CO based on identical information. This potential for inconsistent application
caused by the lack of subject matter expertise at the CO and ALCA levels alike, and the added pressure
of conforming to conclusions stored in federal databases, creates enormous risk and uncertainty for
both the government and contractors. Alternatively, once one CO makes a determination that a
contractor is not a responsible source, based on such an idiosyncratic analysis, it is reasonable to
conclude that other COs will avoid the risk of oversight scrutiny and come to the same conclusion to
exclude a source as not responsible, especially where repositories such as Federal Awardee Performance
and Integrity Information System {FAPIIS), System for Award Management (SAM), Contract Business
Analysis Repository {CBAR}, and Contractor Performance Assessment Reporting System (CPARS) exist to
store and disseminate that data to all manner of agency operatives at different points in the acquisition
process and for substantially different purposes.

COs will be under enormous pressure to conform to the “advice” of the ALCAs even if it is not in the best
interest of the taxpayer and they will be expected by their superiors to avoid inconsistency or the
heightened risk of increased scrutiny from an ALCA, their subject matter superiors at Dol or the extant
oversight community. Such pressure would also be bestowed upon prime contractors that receive
guidance from Dol to avoid using certain subcontractors, even though the affected subcontractor may
ultimately be cleared of any wrongdoing. When a supplier is found not responsible, the prime will not
only cease to consider using that “tainted” supplier for the award under consideration, but it is almost
certain, for risk mitigation purposes, that the supplier will be considered ineligible for other federal
contracts or transactions across the entire supply chain with that prime contractor, or the prime could
risk allegations that they are not adhering to business ethics standards in FAR Part 9. Such exclusion
would quickly become public knowledge across the industrial base and the ripple effect from exclusion
would likely spread across the entire market.
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1t is thus very likely from the process implicated in the rules that differing conclusions by COs or ALCAs
based on identical facts, and/or successive non-responsibility determinations based on the same
operative set of facts stemming from a labor law “violation” could amount to double jeopardy for an
offeror and create a “blacklist”, which dominoes into a “de facto” debarment that acts to informally, and
without the due process offered in FAR Part 9, limit or exclude otherwise responsible offerors from
competing for federal contracts. Courts have found in such cases, that where a CO makes such repeated
non-responsible findings based on the same facts, the offeror is entitled to the initiation of formal
debarment proceedings and corrective action.’

in an unprecedented alteration of the existing acquisition authority, which concentrates authority on
the CO, this proposed regime invents a new ALCA, designed to “advise” the CO on the import of
information provided to the CO regarding a contractor’s labor law compliance. Undermining the CO's
historical role as the authority for making determinations of responsibility, instead the CO must now
incorporate and, likely, defer to the determination of an ALCA, provided without any greater context
regarding the subject procurement, the agency’s needs, or the particular history with that contractor.
Although the CO will ostensibly remain the authority for making the responsibility determination, it can
reasonably be expected that the CO, not wishing to attract unwanted scrutiny for disregarding the
advice of the ALCA - even if in the best interest of the taxpayer - would most likely seek to avoid
controversy and choose an alternative awardee for the contract.

It can reasonably be expected that once one ALCA directs a CO to find a contractor non-responsible, this
finding will be propagated across the federal contractor and acquisition workforces, if not unofficially as
a means of avoiding risk, then officially as part of the advice ALCAs and Dol will offer to other COs and
to primes who seek information about potential subcontractors and suppliers they may use. Thus, any
contractor found by an ALCA as non-responsible will be effectively “blacklisted” across the entire
government market.

b. The guidance and proposed rule will detrimentally impact the viability of business
and create prohibitive barriers to sustainment and entry in the federal market.

To avoid these devastating consequences, it stands to reason that contractors will take any measure
possible to avoid running afoul of the ALCA. Thus, the ALCA will have unprecedented power over the
contracting community to impose on individual contractor’s novel compliance obligations—above and
beyond what is required under existing labor law—through labor compliance agreements. Contractors
determined by an ALCA to have an unacceptable history of purported labor law non-compliances can
mitigate this finding by agreeing to the requirements of a “Labor Compliance Agreement.” Through this
new contractor agreement, the ALCA can mandate that the contractor adopt any number of new
compliance requirements—outside of the normal regulatory process and without due process for the
contractor—or face addition to the “blacklist” of non-responsible contractors. Notably, evenifa
contractor chooses not to continue pursuing government contracts following such a finding of non-
responsibility, this black mark will likely have a negative impact on commercial business, as many
companies rely on government findings of non-responsibility as a basis not to contract with commercial

*Shermco Indus. V. Secretary of the Air Force, 584 F. Supp. 76, 94 {N.D. Tex. 1984)
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entities. Through these LCAs, the ALCA will essentially have the power to ply and leverage contractors
into changing their practices to meet the requirements imposed by the individual ALCA, without
reference to the cost or utility of these changes. By using this mechanism, Dol can essentially impose
on some of the country’s largest companies novel requirements without going through the normal
process of regulatory promuigation or legislative adoption.

The risk to many companies, particularly companies who are primarily commercial businesses and who
may be a supplier on a government contract, would be prohibitive. Facing the potential consequence of
being forced into accepting a LCA, many companies will likely opt not to pursue government contracts,
Significant effects of this proposal will be to force companies out of the federal market and to erect
insurmountable barriers to entry for others, particularly non-traditional contractors, the attraction of
which are the specific focus of this administration.

Damage to the viability of the company would also likely occur from enforcement of clauses that exist in
many commercial contracts and contracts with other countries that require cancellation should the
company become unable to contract with the U.S. government. The ramifications on the U.S. economy
from lost business and the global corporate standing of U.S. based companies that were not able to
continue to work in other sectors or in other countries would be dramatic. The risk to many companies,
particularly companies who are primarily commercial businesses and who may be a supplier to a prime
on a government contract, would be prohibitive.

¢. The government’s stated preference for LCAs can be used to unfairly ply
unreasonable concessions from contractors and subcontractors in exchange for
affirmative responsibility determinations

The rule limits and subsumes the authority and discretion of the CO in the context of the Labor
Compliance Agreements {LCAs). Arepeated requirement in the proposed rule involves compelling
contractors to enter into LCAs as the sole way to remedy and/or mitigate any alleged labor law violation
during the pre-award evaluation process in order to forestall a determination of non-responsibility.

The proposed FAR rules contemplate LCAs as the only sufficient remedy at the exclusion of any other
available administrative or legal remedy and the rules require the ALCA to so advise COs of that
exclusive option throughout FAR Part 22.2004. The language used at FAR 22.2004-2(b}(3){i} cites that
ALCA’s may provide a recommendation to a CO that a prospective contractor is only either {a)
responsible, (b} could be responsible if they have entered into, or are in the process of entering into, a
LCA with the Dol or {c) not responsible. At a basic level, such direction forecloses contractors from
either defending their actions in any given labor allegation disclosed under the required representations
and certifications, and thus compels contractors that want to receive federal contracts over $500,000 to
enter into LCAs or be “de facto” debarred from any contracts by a non-responsibility determination.

Factually, many contractors in the federal sector have thousands of employees in multipie work sites in
the US that could be the subject of allegations or actual litigation in any of the named labor statutes at
any given time. Itis entirely plausible that a contractor undergoing the responsibility determination
process will have “violations” (as defined in the rule) that are not fully adjudicated, and the ALCA will be
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charged with advising on that determination under the “serious, willful, repeated or pervasive”
standard. industry is concerned that internal pressure to obtain contracts will force them to trade their
legal rights to fully litigate labor violations in exchange for LCA compliance.

There is also concern that unnamed parties to a labor violation could force a contractor into an LCA by
simply creating multiple unfounded claims or complaints that could undermine the responsibility
determination process. Such actions could be used to force unfavorable labor concessions or terms
upon a contractor or subcontractor who would not otherwise have agreed to accept such conditions,
but for the need to achieve the ALCA’s or Dol’s favorable advisory opinion. Despite skepticism over
such scenarios actually occurring, wherever third-party actors can unduly influence the process and their
actions adversely impact the provision of a favorable responsibility determination, there is no limit to
the concessions or actions a prospective contractor or subcontractor might be passively or actively
coerced into accepting.

The rule’s reliance on a punitive LCA compliance construct thus violates basic labor management law
because it prevents contractors from exercising choice of resolution and denies the fundamental right to
negotiate mutually beneficial settlements between the parties. Such a “Hobson’s choice” creates undue
leverage for the Dol in their enforcement of labor law violations unrelated to the scope of the
responsibility determination process and is unnecessary if the aspiration of the Dol is to enhance the
efficiency of the federal procurement process, while achieving greater contractor labor law compliance.
Such a facially deficient model militates for withdrawal of the proposed guidance and rule and calls for
considerable engagement with industry for revision of any rule.

C. This framework upends longstanding procurement practices and processes and is silent on
a number of critical elements.

It is possible that, in any given procurement situation, all of the prospective offerors could have spotless
labor law records. There is, however, a strong likelihood that a percentage of federal contractors and
subcontractors will have to make one or more required disclosure of a “violation” of labor law. In that
context, it is probable that most, if not all, solicitations for government contracts will become embroiled
in the non-transparent administrative and remedial process between the ALCA and the CO, who will
seek to craft a legally sufficient responsibility determination prior to making an award. This process will
be complicated by a lack of subject matter expertise in both the CO and ALCA functions, conducted by
yet to be trained ALCAs, performed by risk averse COs and hampered by language and process barriers
at each agency empowered to enforce the relevant labor laws prior to this rulemaking. The inevitable
result of such a flawed process will be a terminally inert responsibility determination process with a
corresponding slow-down, and potential for a stoppage, of the entire procurement process.

1. Options for subcontract reporting as proposed for consideration by the FAR Council.

The proposed model whereby prime contractors consult with the Dol to determine subcontractor or
supplier responsibility creates an enormous risk for prime contractors and a cost-prohibitive process for
all parties, including many small and non-traditional companies wishing to act as either prime or
subcontractor. Because the risks of an adverse responsibility determination are borne by the prime,
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they will be forced to pursue and compile information and update that information on a regular basis in
order to effectively manage risk associated with ongoing fabor compliance reporting throughout their
supply chain.

Finally, the alternative Dol subcontractor verification model posited in the rule makes no assessment of
the burdens and costs they create within the proposed rule for either the contractors or the
government. Such costs and burden determinations must be made in order to effectively assess
whether one option becomes preferable over another in that context.

2. Other elements are not effectively addressed and would create additional disruptions
to the acquisition process.

a. Mergers &Acquisitions (M&A) activity could be adversely impacted.

M&A contributes to economic growth by: shifting poor performers from the marketplace; allowing
consolidation to eliminate excess capacity in the marketplace; disposition of less profitable companies in
favor of emerging industries; allowing new entrants to the marketplace; increasing competition; and,
freeing up new resources to innovate.

There is an entire discipline associated with the conduct of due diligence in the M&A world designed to
ferret out risk in acquiring an entity and compare profit and loss as a predictor of future economic
performance. While the due diligence process typically discloses risks associated with litigation
involving the labor force in a company, it is conducted in an closed environment with parties cognizant
of the risks in the marketplace and willing to balance those risks with other factors of profitability. It is
unclear from the rules, where M&A is concerned, that the labor law “violations” of a legacy company
acquired by a new or existing entity or spun off as a matter of economic sense, will require disclosure by
the new entity or remain with the old entity. This could become a matter vital to any given contract
competition and could act to undermine M&A currently occurring in the federal marketplace and could
influence the tendency to use such disclosures as a sustainable grounds for a bid protest.

There is also a sense in the federal marketplace that companies may seek to disavow prior labor law
violation liability that could impact their present responsibility per this rule by spinning off companies
whose sole purpose is to own the violations. There are all sorts of process gamesmanship and mischief
that could develop as a work-around to a negative labor law record by all the parties to a federal
competition in any given situation. The rule could thus stifle or constrain a robust M&A environment
because of the fear of being held responsible for legacy company violations and being disadvantaged by
such disclosures. The FAR Council should clarify the owner of the violations for responsibility
determination purposes during the rulemaking.

b. Itis unclear how the Small Business Administration Certificate of Competency
process will operate under this proposal.

ftis also germane that where a small business is determined to be non-responsible for a prime or
subcontract over $500,000, the CO is required to submit the determination and the file record to the
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Small Business Administration {SBA} pursuant to Certificate of Competency {CoC) procedures under FAR
9.103 and 19.601. It is unclear whether the CoC procedures will be subject to the same standards for
labor law compliance and responsibility as businesses that are not small or whether the SBA can
override any CO labor law based non-responsibility determination unilaterally for small business primes
and subcontractors subject to the rules, as they are now able to do under FAR 19.601 for non-labor law
non-responsibility determinations. It is equally unclear how and whether a CoC process for a small
business subcontractor found to be non-responsible by a CO will be managed and what role either the
prime contractor or the ALCA will have in this area. Moreover, is it unclear whether the SBA ALCA or the
buying agency ALCA will have jurisdiction over the small business CoC labor law non-responsibility
determination.

¢. Itis unclear whether and how the proposal affects the breadth of supplier
relationships in the global economy.

Given the global nature of the economy, when it solicits goods and services from the market, the federal
government encounters different prime contractor and subcontractor teams comprised of domestic and
foreign firms. Whether based on jurisdiction or agreement, generally, it is clear that the impact of this
proposal is consistent for all of these firms. What is not clear, however, is the impact of this proposal on
indirect supplier relationships unassociated with the performance of a contract for the

government. Thus, in order to avoid confusion and the over inclusion of information, the rule and
guidance should be modified to assure that those global supplier relationships incidental to or outside
the context of the performance of a contract with the government are not intended to be covered by
the proposed rule.

d. The rule does not adequately address current DoD practices regarding business
ethics.

With respect to DoD contracts, this framework fails to acknowledge that the contractor purchasing
system requirements already have clear requirements for the procurement of subcontract and supplier
resources by DoD contractors. The rules emphasize that Dol will be the oversight agent of such
transactional compliance, but the Dol has not heretofore had an ingrained presence in business system
oversight conducted by the Defense Contract Management Agency (DCMA) or appear to be
institutionally oriented to defer to DCMA for such decisions about business integrity. We recommend
that if not withdrawn, the rules phase in any subcontractor certifications over a five-year period as set
forth in the conclusion to this letter.

e. Clarification is required on which corporate “Entity” must report “violations”.
P

tn many of the proposed FAR clauses, it is not clear whether reportable “violations” are those occurring
within the contracting entity, or the national or global corporate entity, including parent and affiliate
entities. If the reporting requirements and subcontractor and supplier data collection and reporting
requirements will be applicable to all entities within a company—including commercial subsidiaries and
affiliates with no contracting with the federal government—the associated compliance costs will
dramatically increase. This is because business units of prime contractors offering goods and services to
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the federal government are often prepared and, in the case of the larger transaction values, already
deploying government unique compliance requirements across those business units. A good example is
the business systems in use at DoD or cost accounting standards in use in federal government
contracting. While some companies have regimes in place to address government unique compliance
requirements, none of those regimes was established contemplating this proposal and therefore would
require in most cases starting from scratch.

Additionally, if the requirements for compliance and reporting apply across a corporate enterprise, then
other commaercial business units would have difficulty establishing and implementing what would
amount to alien requirements not found at all in the commercial market. For mid- and small-sized
businesses, the ability and resources to address government-unigue compliance requirements vary, but
it can be anticipated that almost none would have the business capabilities or resources to be compliant
with this proposal and to achieve compliance would be a costly and burdensome process. If these
requirements apply across the entire corporate enterprise, for a mid- or small-sized business these
would create prohibitive barriers to sustainment or entry into the market.

Industry would recommend that the government follow current regulatory practice applying this to only
those entities contracting with the federal government. The government should anticipate further
aggravation to the challenges discussed above with attracting and retaining small- and mid-sized
companies and other non-traditional contractors should the guidance and rule be clarified as applying
across the entire corporate entity. In either case, the rule is currently not clear on that point.

f. Clarification is needed on how Joint Ventures (JV)}, Partnering/Teaming
arrangements are to be reported.

In a JV or partnering/teaming arrangement, multiple companies jointly submit a bid and, upon award,
perform work under a contract. The current rule does not provide clarification as to what entity is
required to capture and report covered “violations” — the JV entity, the IV members, or all of the above.
Moreover, the open question remains as to which entity will carry forward any finding of non-
responsibility based on a reported “violation.” Would it be simply the JV entity, or would a participating
member company be included on the “blacklist” based on its participation? If the ALCA sought to putin
place a LCA, which entity would be required to comply?

g. The rule should provide an exemption for all commercial items.

The proposed rule and guidance exempts suppliers providing commercial off-the-shelf (COTS)
subcontracts from the requirements. There is an increasing tendency in recently published FAR
rulemaking to provide for exemptions of COTS items, but not commercial items as defined in FAR 2.1.
COTS items are commercial items that are sold to the government in the same form (i.e. without
modification) that are sold to the general public. 1t was explicitly recognized in the FAR clauses
developed as a result of the seminal acquisition reform statutes that the government frequently made
minor modifications to commercially available goods and services, but these items still retained their
commercial item identity for other relevant regulatory purposes. Such items were expected to be
exempted, to the maximum extent possible, from government-unigue requirements that inordinately
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increased the costs to acquire these items or would preclude them from being offered in the
government market.

A major reason the commercial item exemptions exist for many federal acquisition requirement is that
commercial firms do not have the resources, systems, processes and personnel to comply with unigue
federal acquisition requirements. Many of the companies that deliver commercial items to the
government are the same companies that deliver COTS. They thus have the same challenges with
respect to compliance with unique federal requirements. Considering the emphasis on reinvigorating
commercial item acquisition principles currently manifest in proposed acquisition reform statutes, and
the benefit to be derived from utilizing private sector R&D and development activities, it would be
consistent to exempt all commercial items from the rules.

At the time of the seminal reform statutes emphasizing a preference for commercial and COTS items,
the government was only in the first stage of transitioning from a government specification world to the
use of commercial items as both (1) end items and (2} to integrate underlying commercially developed
capabilities into government requirements, including where such items had to be modified to meet
those requirements. Congress and acquisition policymakers now recognize the continued criticality of
integrating commercial and COTS items into emergent product designs and have advocated vigorously
for broader adoption of commercial products and business models into their strategic plans for the
future.

Thus, adding new unique and complex federal compliance obligations to the acquisition process where
no business or policy case exists such as this rule is a step back from a consensus approach to
commercial item usage in the law and reinforced through recent statutes calling for more and broader
policy exemptions for commercial items. Commercial items should thus be exempted from this rule in
order to conform to the intent of the original statutes {see 41 USC 3306 and 10 USC 2377), and to
comply with Congressional and agency strategies to reduce costs and performance risk.

3. The rule unnecessarily impinges on the discretion of the Contracting Officer and

As noted above, the most important implication to the acquisition process from the creation of the ALCA
position and their imposition upon agency contracting responsibilities will be the immense pressure COs
will face to concede to the ALCA recommendation. Should the CO ignore or dispute the ALCA’s
recommendation, the CO is effectively putting a target on their back for an oversight investigation to
determine why they did not follow the ALCAs recommendation. Such pressure means that, because of
the already risk-averse nature of the CO community, they can be expected to cede some of their
authority to exercise discretion in pursuit of best value for the taxpayer. Effectively, an ALCA can
compromise the CO’s ability to make their own responsibility determination, and yet, not share the
responsibility and penalty that a CO assumes if they make a poor determination.

In general, making long term investment decisions on stricter and tighter budgets already hinders the
CO’s ability to make a business deal that provides for a good return on investments, and unfortunately,
this proposed rule further undermines the authorities and responsibilities granted to the CO. As
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envisioned, the ALCA role is an extremely complicated function that has few, if any, comparable models
elsewhere in government or the private sector and will essentially be an agency employee working to
impose Dot legal requirements on the agency CO. COs are given immense responsibility and authority
to spend taxpayer dollars in their roles, and to introduce an outside opinion on contracting matters
challenges that authority.

in order for the Dol guidance and the corresponding FAR rules to be implemented efficiently, federal
agencies will also have to hire a significant number of new staff to serve as (and support) the role of the
ALCAs. Within DoD alone, the ALCA would be required to support the activities of approximately 24,000
COs and hundreds of contracting offices, dealing with tens of thousands of primes and subcontractors of
all shapes and sizes, and millions of potential transactions yearly that will be subject to the operative
clauses contained in the rulemaking. As stated earlier, the DoD ALCA role is not scaled to meet the
demands of this proposed rule. If DoD is not adequately scaled for this implementation, industry is
extremely skeptical that much of the rest of government is scaled for implementation either.

Even if the federal government could somehow ramp up its capacity to provide ALCAs and related
resources to the federal agencies and prime contractors, a significant amount of time and funding would
be needed to train personnel in the new positions to correctly carry out their duties in a fair and
consistent manner. These training and funding requirements would also be necessary for the creation
of a new office within Dol to assist prime contractors with making assessments about subcontractors.
ironically, CODSIA notes that the recent OMB/Dol implementation memo describing the ALCA selection
process within the executive agencies dated March 5, 2015, inexplicably cites that acquisition
knowledge or experience is not required {emphasis added), which will undoubtedly create increased
risks for all parties.

4. Key guestions about the subcontractor review process are not addressed in the
proposed rule or guidance.

There are key aspects and critical elements of the construct regarding subcontractor mitigation that
must be addressed and resolved before this rule can be finalized. If a prime contractor makes an
affirmation of present responsibility using information provided by Dol about one of its subcontractors,
but an ALCA later reviews the case and makes an alternative determination, what will be the process for
dealing with the disagreement? If a potential prime contractor is determined not responsible by a CO,
but another prime contractor who uses the same company as a subcontractor on a separate contract
determines, based on information provided by Dol, that the subcontractor is presently responsible, how
will the discrepancy be handied? Key questions about the overall adjudication role of the ALCA and the
ancillary role of the Dol in the subcontract review process must be explored and thoroughly answered
before this rulemaking moves forward. In the absence of adequate guidance about the ALCA function,
or the enhanced Dol advisory role, some agency personnel have contemporaneously described the role
of the ALCA as being part of other duties as assigned or subsumed within the functions of other
currently staffed full-time functional positions, which is not tenable given the scale and scope of the
rulemaking. )
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Further, such a compartmentalized process does not give industry confidence that any such guidance
will be quickly obtained, allow contractors to rely on the advice given, or that the Dol will be
accountable in any way to cooperate with this prime contractor request for advice. In our analysis of
Dol capability to staff this new subcontractor advisory and assistance function, no such office currently
exists to provide this service, nor has there been any analysis of the potential workload that would flow
through such an office and whether it could meet the demands of prime contractors, some of whom
manage subcontractors and suppliers that number in the tens of thousands. The current lack of clarity
regarding protocols and precedents established under this rule establishes untenable risk for prime
contractors, and subcontractors who wish to remain in the federal market, and must be addressed prior
to making this rule final.

5. The guidance does not provide assurances of stability for contractors and
unnecessarily raises risks for the federal market.

Dol should establish clear stability in the guidance they have issued underpinning this FAR proposal. We
are concerned that the overreach outlined above could increase because guidance, like that issued by
DOL, is not subject to rulemaking process. In fact, the DOL has already incorporated compliance under
the recently released Prohibition in Trafficking in Human Persons regulation into the compliance scheme
for this E.O. through a joint DoL,/OMB Memorandum to executive agencies, despite the absence of
reference to this regulation in the original E.0. Through interpretive memoranda such as this, DOL can
change the guidance at any time, substantially increasing the already onerous compliance burden on
contractors. This means prime contracts and subcontracts can in effect be changed unilaterally by the
government without notice and comment, through the revision of the Dol guidance informing
interpretation of the FAR clauses.

6. The complexity of supply chains makes flow-down of these requirements impractical.

Federal contractor supply chains on many major federal acquisition programs can be extremely complex
and involve muitiple tiers of subcontractors and suppliers. Even with a dollar threshold of $500,000, a
supply chain on a large prime contract may be several tiers deep. Imposing burdensome requirements
such as this rule on every tier of subcontracts significantly adds administrative costs and potential for
delfay and disruption to the contracting process. In other rules, such as reporting of subcontracts under
the Federal Funding and Taxpayer Accountability Act (FFATA) {See FAR 52.204-10), the government has
recognized these problems and confined the reporting to first tier subcontracts only. We strongly
recommend that the FAR Council and the Dol modify the rule and guidance to limit reporting of labor
violations to first-tier subcontracts. In addition to lessening the administrative burden and attendant
delay and disruption, confining the rule to first-tier subcontracts would lessen the burden on smalt
businesses that are more likely to serve as prime contractors or first-tier subcontractors.

The FAR requirement that prime contractors mandate subcontractor reporting of labor law violations
will be very costly, exceptionally onerous - if not impossible - for prime contractors to administer, and
creates a number of unintended consequences related to prime and subcontractor relationships.
Subcontractor reporting adds a significant level of complexity to the information collection and related
review processes outlined in the rules. Prime contractors cannot, and should not, be tasked with
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ensuring the labor compliance of their subcontractors and their entire supply chain on a continual or
ongoing basis, especially when non-compliance may be entirely unrelated to the federal contract under
which the prime and subcontractor are partnered, or not applicable to the vast majority of the supplier’s
non-federal business.

This framework shifts the burden of fabor law enforcement onto federal prime contractors by requiring
them to perform a set of activities aimed at revealing subcontractor non-compliance and the procedural
posture of their labor law violations, activity that is presently within the exclusive purview of the Dol.
Prime contractors will be compelled to require ongoing information disclosures from their
subcontractors, and then to engage in review and, potentially require corrective actions, with these
subcontractors to remediate any “violations” under the framework. These activities will take a
significant amount of time and may otherwise be outside the scope of any contractual agreement
between a prime and supplier, even where the subject clause is required to be flowed down.

The fundamental nature of the buyer and seller relationship in the supply chain is defined by contract
privity and has never envisioned a buyer being involved in resolving problems in the legal relationship
between a seller/subcontractor and their employees and government enforcers. Unfortunately, that is
what this rulemaking necessarily contemplates through its process for reviewing violations and/or
negotiating resolutions or creating and monitoring binding LCAs to address issues flagged by the
overbroad framework. Inserting a prime contractor into review and evaluation of internal labor matters
of its subcontractors will almost certainly run afoul of privilege or, potentially, collective bargaining
arrangements, between those subcontractors and their employees.

As discussed above, the advisory and assistance function provided by ALCA’s for prime contractor labor
law compliance remediation does not apply to subcontractor labor law non-compliance and the Dol
then steps into the ALCA and CO’s shoes to be the sole regulatory guide for how to manage the
subcontractor responsibility process, should the prime contractor request it. The rationale for this
bifurcation of the duty to provide advice to the prime about subcontractor remediation as limited to the
Dot and not including the CO or ALCA (agency employees) is not explained in the rule. Industry is
unclear why this construct was chosen, as it further complicates the process for the prime contractor,
subcontractors and suppliers and the government.

These outstanding elements of subcontractor and supplier compliance must be addressed in advance of
any effort to finalize this rule.

establish protocols to protect the required information to be collected.

Considering the sensitive and privileged nature of the information used in the investigation and
enforcement processes of the labor laws involved in this rulemaking, it is reasonable to conclude that
the process of higher tiered contractors being involved in any way in the disclosure of a labor law
violations of contractors at other tiers in the supply chain or that require receipt and storage of
subcontractor case files or legally protected documents will create enormous legal and third party
liability and breach of contract risks for all parties. This will be true regardless of whether the ALCA and
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CO establishes robust prophylactic ways to shield information, properly manages the information flow
and/or puts in place contractor firewalls to protect such information.

The rule requires the collection by prime contractors of labor law compliance data for 14 enumerated
federal labor statutes and other regulatory requirements. To adequately address this concern, the rule
should outline the steps to be taken by the contractor that is supplying the information to redact or
remove identifying language from it, so as to mitigate additional opportunity for risk of exposure or
breach.

Furthermore, for prime contractor information collection and reporting requirements, the agencies that
receive such data should be required to ensure personally identifiable and business proprietary
information is protected from disclosure when making violation information available either on a
database visible to the federal contracting community or on a public website. The agencies should also
seek comment from the provider of the documents regarding the scope of the documents that should
be publicly disclosed. For example, issuance of OSH law violations may be the result of employee
injuries. As such, personally identifiabie information, such as the impacted employee’s name and his or
her health information, may be contained on documents disclosed to the agencies by the contractor or
subcontractor. The proposed rule and guidance are silent on the protection of personal information and
should be revised to instruct agencies in how to protect this information from inadvertent disclosure
and establish protocols and penalties for inappropriate or unauthorized disclosure of protected data.

The rule also proposes to have the prime contractor collect information from its suppliers regarding
labor law compliance. Such information, particularly if it includes information about a purported or
actual violation, is sensitive corporate information, yet the rule makes no mention of marking the data
or establishing protocols for appropriately protecting and safeguarding the information. Such
protections around personal and corporate information should be clearly established in the rule and
provide a means for the provider of the information to redact certain types of information or require the
agency receiving the information to establish protocols to ensure protection.

Preferably, as noted above, the Dol will realize that it is easier and far more efficient and cost-effective
to aggregate their own data regarding corporate labor law compliance, thereby mitigating any risk from
exposure. Such action to build a complete government capability to collect and store relevant data
submitted by federal contractors is more viable than pursuing the construct in the rule whereby a
duplicative process for collecting compliance data is established within the federal vendor community.

8. The monetary threshold for application of the rule is too low and should be raised.

The rule establishes a $500,000 threshold for the requirement for subcontractors to report labor
violations. This threshold is far too low. One of the stated purposes of the rule is to avoid burdens on
small businesses, but small businesses routinely receive contracts and subcontracts of $500,000. 1t is
worth noting that dollar thresholds subject to five-year inflation adjustments that were once at
$500,000 are now set at higher amounts and are scheduled to be increased later this year. If the
objective is truly to minimize the impact on small businesses and mitigate the burden this rule will have
on subcontractors, industry recommends that after an appropriate phase-in period, the threshold
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should be $1,000,000 as the lowest threshold, but also recommend scaling significantly higher as set
forth in the industry recommendations below.

9. Recommendations from industry to mitigate the impact of the rule and guidance.

As stated above, there are numerous issues that the government must consider prior to issuing a final
rule and guidance. In industry’s opinion, many of these issues are not resolvable within the current
proposed framework and thus the government should consider reworking its proposed approach to
work within existing procurement processes in order to avoid imposing on contractors an inappropriate
and costly compliance obligation which provides no added value. Should the government wish to
proceed within this framework however, below are recommendations that industry believes will
accomplish the requirements of the E.O. in a more efficient and functional manner.

a. Establish a single reporting portal for all contractors through SAM.

Many subcontractors sell products to many prime or higher tier contractors. Many subcontractors also
sell directly to the government. Moreover, because reports must be updated every six months,
presumably from the date of award of a covered contract or subcontract, if subcontractors do not have
a single place to file reports, they will be in a constant state of filing new and updated reports with both
the government and multiple prime contractors. Because the reporting burden of this regulation is so
significant, the government should at a minimum provide a common place for reports to be filed. As
stated above, industry believes that any reporting requirements under this rule are redundant to
compliance information already in the possession of the DoL. If, however, a reporting requirement
remains as part of this proposal, industry would recommend that this reporting should be made through
the SAM system, which is already accessed and utilized in the contracting process. Such a requirement
would aggregate the data into the existing tool familiar to the contracting community and would avoid
the added expense of creating new databases and interfaces.

b. Contractors should be afforded the opportunity tc establish compliance on g bi-
annual basis.

Though the E.O. contemplates contractor labor violation reports every six months following contract
award, for many larger contract holders with thousands of federal contracts, this could cause nearly
continuous daily reporting. We would recommend that the burden for some contractors and the
government could be alleviated by disconnecting the reporting requirements from each transaction and
creating the ability to establish labor law compliance, for purposes of responsibility determinations for
contract awards, on a bi-annual basis. The process could be done pre-award, in anticipation of
competitions and the need to demonstrate compliance for a responsibility determination. The DOL and
the FAR Council could select dates based on the calendar for reporting, (e.g., April 30 and October 30 to
align with other contractor bi-annual reporting periods already established in statute and regulation) or
require filing in conjunction with other required DOL reporting. Such a step would significantly reduce
the reporting burden for both prime contractors and the government, as it would dramatically reduce
the volume and frequency of initial and subsequent reporting. Such an option should also significantly
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alleviate the burden on the ALCAs and the COs, freeing them to rely upon a prior determinations instead
of re-reviewing information for each individual procurement.

¢. Limit the reporting requirements to labor law vioiations in connection with the
performance by the offeror of a federal contract.

Such a limitation would be consistent with existing responsibility reporting requirements under the FAR
(see FAR 52.209-5 and 52.209-7) and would also significantly reduce the volume of the reporting
burden. it would also permit those entities that are conducting business in the federal market and best
prepared to address government-unique requirements like those proposed in this rule and guidance.

d. Shorten the period of coverage of the reporting requirements.

Industry would suggest that the period of coverage should be reduced to 6 to 12 months in order to
provide more manageability in the process and avoid a punitive action In contracting, as expressly
proscribed in FAR Part 9.

e. Provide exemptions for all commercial items at the prime and subcontract levels.

As noted above, the government should sustain the intent of the legislative branch and exempt all
commercial items, including those in subcontracting and supply contracts, from coverage under this
rule. it was never the intent of the statutes to impose government-unique requirements on these items,
which are essentially the same or very similar to those offered in the commercial market,

f. Provide exemptions or create mechanisms for contingency, urgency or expedient
needs or where the agency directs the prime contractor to a specific source and/or
permit agency heads to waive the requirements of this rule to permit rapid
acquisition as needed.

Do not limit or abolish the current ability of CO’s ability to contract with a non-responsible party under
the compelling needs exception in FAR 9.4

The rule as drafted includes no exemptions for urgent and compelling situations and the government
simply has too many urgent national security, homeland security or natural disaster emergencies to
allow those mission needs to become mired in the bureaucratic process this proposal imposes on
responsibility determinations. Such an inability to act quickly would place these missions at risk.

g. Establish a means to “fast-track” low risk violations without activating the remedial
process.

Establish risk for labor law “violations” and permit CO discretion to move forward with a responsibility
determination for matters that properly fit into the low risk categories. This means of mitigation of
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impact could be done in conjunction with the ALCA, but without the remedial process having to be
activated. .

h. Prohibit retroactive application of any final policies through modification of existing
contracts, including multiple year IDIQ contracts with less than 3 years remaining in
the contract term, and do not make option invocation contingent on agreement to
incorporation of the new policies or clauses.

i. Industry recommends consideration of a phased approach to implementation to
make the burdens and costs more manageable for government and industry.

Industry would propose consideration of a phased implementation and enforcement approach over at
least 5 years that included the following elements:

*  Year 1-2: Stand up the ALCA functions within each agency: Hire and/or appoint and train
employees at every relevant agency and within the Dol to implement the rule and manage the
oversight compliance process. This time frame also permits contractors to effectively assess the
applicability of the new rules to their specific business model and offerings and begin to
establish compliance and reporting protocols and mechanisms, and train their employees.

*  Year 3: iImplement contractually in new solicitations and contracts vatued over $20,000,000 and
apply the requirement to prime contractors only;

*  Year 4: Implement contractually in new solicitations and contracts valued over $10,000,000 and
apply the requirements to prime contractors only;

* Year 5:Implement contractually in solicitations and contracts valued over $5,000,000 and apply
the requirements to prime contractors only;

* Year 6: Implement the flow-down requirements to subcontractors;

* Atthe end of the phase-in period, align the actionable threshold value with the contractual
value.

J. Address “blacklisting” concerns by establishing safe harbor frameworks for
subcontractors and primes.

The government should establish some form of safe harbor framework to provide subcontractors, found
not to be responsible by prime contractors based on Dol or CO advice with the ability to remain
competitive in the federal market after demonstrating appropriate remediation of concerns.

Another safe harbor should be established in the policy that includes protection for the prime contractor
from contract or other civil liability that might otherwise be actionable by a subcontractor from a finding
of non-responsibility.

After phasing in such a framework for subcontractors, the government should extend that safe harbor
for prime contractors to rely on subcontractor labor law violation representations made in good faith.
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Conclusion

CODSIA members overwhelmingly agree with E.O. 13673 that the vast majority of federal contractors
comply with fabor law, but note that this proposed rule does not reflect that position. The Dol guidance
and the FAR proposed rule would subject contractors and the government to significant risks, including
increased costs and liability associated with managing this regulatory burden and delays in the
contracting process. Rather than risking such liability and complying with burdensome and costly
requirements of the rules, some companies — particularly non-traditional DoD suppliers and commercial-
item vendors - will choose to exit the federal marketplace. The rules will also discourage new entrants
from coming into the federal marketplace because of the significant business risks and extraordinary
process and legally risky requirements not required in the commercial sector. The delays contemplated
with this proposal will only serve to damage the government mission, particularly when there is a sense

of urgency associated with the acquisition.

As set forth above, CODSIA strongly urges that the government withdraw both the guidance and
proposed rule in order to communicate and coordinate with industry to establish a new paradigm for
assessing labor law compliance in relation to government contracting.
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